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EXAMINING  THE  ISSUES  SURROUNDING  THE 
NATIONAL  LABOR  RELATIONS  BOARD'S 
RULEMAKING  CONCERNING  SINGLE  LOCA- 
TION BARGAINING  UNITS  IN  REPRESENTA- 
TION CASES 


THURSDAY,  MARCH  7,  1996 

House  of  Representatives, 
Subcommittee  on  Regulation  and  Paperwork, 

Committee  on  Small  Business, 

Washington,  DC. 

The  Subcommittee  met,  pursuant  to  notice,  at  10:15  a.m.,  in 
room  B363,  Raybum  House  Office  Building,  Hon.  James  Talent, 
(chairman  of  the  Subcommittee)  presiding. 

Chairman  Talent.  This  hearing  has  been  called  to  consider  a 
proposed  National  Labor  Relations  Board  rule  regarding  the  size  of 
bargaining  units.  It  is  a  proposed  rule  with  potentially  great  sig- 
nificance for  small  businesses  and  the  jobs  of  their  employees. 

Under  our  system  of  labor  laws,  when  a  union  seeks  to  represent 
a  group  of  employees,  the  employees  have  the  opportunity  in  an 
election  to  decide  whether  they  wish  to  be  represented  by  that 
union.  Before  the  election  can  be  held,  it  is  necessary  to  determine 
what  the  size  and  shape  of  the  bargaining  unit  will  be,  so  that  we 
know  which  employees  will  be  entitled  to  vote  and  whom  the  union 
will  represent  if  it  wins. 

Of  course,  many  employers,  especially  in  the  retail  business,  but 
in  other  businesses  as  well,  operate  more  than  one  facihty.  Typi- 
cally, for  example,  there  are  a  number  of  department  stores  or 
chain  restaurants  operated  by  an  employer  in  a  metropolitan  area. 

When  a  union  seeks  to  represent  the  employees  of  such  an  oper- 
ation, the  board  must  decide  whether  to  permit  a  representation 
election  in  one  facility  alone,  or  to  require  a  unit  of  more  than  one 
facility.  The  board  must  decide  whether  the  facilities  are  autono- 
mous enough  to  constitute  separate  bargaining  units,  or  whether 
the  facilities  are  operated  in  such  a  way  that  as  the  board  put  it 
in  1968,  'The  day-to-day  interests  of  employees  in  the  particular 
store  have  merged  with  those  of  employees  in  other  stores,"  such 
that  the  facilities  should  be  thought  of  as  one  operation. 

This  decision  requires  a  balancing.  On  the  one  hand,  too  large  a 
unit  may  be  difficult  for  a  union  to  organize  and  represent  because 
it  may  contain  employees  with  interests  that  are  too  dissimilar, 
employees  whom  the  board  would  say  do  not  have  an  adequate 
community  of  interest. 

(1) 


On  the  other  hand,  too  small  a  unit  may  balkanize  an  enterprise 
in  a  way  that  destabilizes  collective  bargaining  and  frustrates  both 
employer  and  employee.  If  a  single  employer  owns,  for  example,  10 
or  15  restaurants  in  a  metropolitan  area  and  each  one  were  a  sin- 
gle facility  unit,  you  could  have  collective  bargaining  going  on  with 
10  or  15  different  units  at  different  times  in  the  course  of  a  year. 

For  at  least  30  years  the  board  has  struck  this  balance  in  the  fol- 
lowing way.  The  union  has  the  initial  advantage.  It  may  seek  an 
election  in  either  a  single-  or  multiimit  facility. 

If  the  union  asks  for  an  election  in  a  single  facility,  that  choice 
is  respected  unless  the  board  finds  that  a  single  store  unit  would 
be  unworkable  or  what  the  board  calls  inappropriate. 

In  deciding  that  question,  the  board  considers  several  factors, 
among  them  whether  the  facilities  are  functionally  integrated,  that 
is,  whether  they  work  closely  together  in  producing  goods  and  serv- 
ices and  whether  labor  relations  are  controlled  centrally  and  apply 
uniformly  to  all  facilities,  as  opposed  to  having  personnel  decisions 
made  store  by  store. 

Now  the  board  is  proposing  to  change  by  rulemaking  this  30 
years  of  precedent.  The  board  is  proposing  a  new  four-factor  test 
to  determine  whether  a  single-facility  unit  is  appropriate. 

The  proposed  rule  would  say  that  a  single-facility  unit  will  be 
conclusively  presumed  to  be  appropriate  unless  another  facility  is 
located  within  1  mile,  no  supervisor  is  present  at  the  facility,  there 
are  fewer  than  15  employees  at  the  facility,  or  10  percent  of  em- 
ployees at  the  facility  have  been  temporarily  transferred  10  percent 
of  the  time. 

These  factors  have  never  been  considered  determinative  by  the 
board  under  either  Democratic  or  Republican  administrations.  In 
fact,  in  the  form  in  which  the  board  is  now  considering  them,  these 
factors  have  not  even  been  material. 

For  example,  while  the  board  has  considered  geographic  proxim- 
ity, there  has  never  been  a  suggestion  that  a  1-mile  limit  is  some- 
how magically  or  conclusively  determinative.  In  addition,  under  the 
new  rule  the  board  will  no  longer  consider  at  least  two  factors, 
which  in  the  past  it  has  often  held  determinative  in  finding  against 
a  single-facility  unit  the  integration  of  operations  among  facilities 
and  centralized  control  of  labor  relations. 

The  practical  effect  of  the  new  rule  will  be  to  make  a  single-facil- 
ity unit  conclusively  appropriate  in  a  large  number  of  cases  where 
in  the  past  the  board  would  have  required  a  larger  unit. 

What  is  particularly  disturbing  to  me  is  that  the  board  is  propos- 
ing this  new  rule  while  suggesting  that  it  is  not  making  any  sub- 
stantive change  in  the  law.  The  board  claims  that  the  new  rule  is 
designed  purely  to  advance  efficiency  and  convenience  for  itself  and 
litigants. 

But  there  is  no  empirical  evidence,  and  in  fact  the  board  admits, 
that  it  has  no  empirical  evidence,  that  this  has  been  a  particularly 
inefficient  or  inconvenient  part  of  its  caseload.  The  NLRB,  subject 
to  the  statutes  passed  by  Congress,  is  the  primary  expositor  of  the 
National  Labor  Relations  Act. 

The  board  may  change  its  past  precedents,  and  in  fact  often  has 
done  so,  provided  that  it  has  a  reasonable  basis  for  the  new  deci- 
sion. There  may  be  a  good  reason  for  changing  the  law  in  the  area 


of  single-  and  multi -facility  units.  But  no  one  can  determine  that 
unless  the  board  admits  at  least  that  it  is  trying  to  change  the  law 
and  gives  the  public  and  the  small  business  community  its  reasons 
for  doing  so. 

I  have  called  this  hearing  to  look  into  these  issues.  Chairman 
Gould  of  the  NLRB  is  here  today  to  disabuse  me  and  the  Sub- 
committee of  the  notions  I  have  expressed  in  this  opening  state- 
ment. We'll  call  on  him  first. 

Actually,  I  was  going  to  ask  Ms.  Velazquez  to  go  first.  But  since 
she  isn't  here,  we'll  go  right  to  Chairman  Gould.  I  want  to  say  first 
of  all,  welcome  him  here  and  thank  him  for  working  with  the  Sub- 
committee. We  have  had  to  postpone  this  on  several  occasions,  in 
part  because  of  acts  of  God.  The  snowstorm  at  one  time  made 
things  very  difficult  to  get  together.  I  appreciate  him  cooperating 
with  us. 

Mr.  Gould,  please  go  right  ahead.  This  is  William  Gould,  a  distin- 
guished former  professor  of  labor  law  and  now  the  Chairman  of  the 
National  Labor  Relations  Board. 

Please  go  right  ahead. 

TESTIMONY  OF  WILLIAM  B.  GOULD,  IV,  CHAIRMAN  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD 

Mr.  Gould.  Thank  you,  Mr.  Chairman.  I  want  to  thank  you  for 
inviting  me  to  appear  here  today  and  I  have  prepared  a  written 
statement  that  I  don't  intend  to  go  through.  I  don't  know  that  I  can 
keep  to  5  minutes.  I  thank  you  for  allowing  me  to  go  beyond  5  min- 
utes. 

I'll  try  to  keep  as  close  as  I  can  to  it,  and  I'd  just  ask  and  I  imag- 
ine that  my  written  statement  will  be  made  a  part  of  the  record. 

Chairman  Talent.  We'll  be  happv  to  make  it  part  of  the  record. 

Mr.  Gould.  Thank  you,  sir.  I  am  here  primarily,  although  I  want 
to  make  a  few  points  to — both  to  respond  to  your  questions  and  to 
hear  from  you.  Of  course,  here  as  we  have  been  attempting  to  do 
through  the  commentary  process  from  interested  parties. 

I  do  want  to  preliminarily  state,  Mr.  Chairman,  that  I  believe 
some  of  the  opening — a  number  of  the  opening  comments  that  you 
made  are  in  error. 

The  factors  that  we  have  referred  to  are  in  fact  in  board  deci- 
sions, approximately  10  or  so,  not  simply  as  you  stated  functional 
integration  and  centralized  control  but  also  common  skills  func- 
tions and  working  conditions,  permanent  transfers,  bargaining  his- 
tory, as  well  as  temporary  employee  interchange,  geographical  sep- 
aration, local  autonomy,  minimum  unit  size. 

So  there  are  a  wide  variety  of  factors  that  we  have  considered. 
Mr.  Chairman,  if  you  look  at  my  written  statement,  you'll  see  that 
the  point  that  I  make,  and  I  make  here  again  to  you  here  with  all 
respect,  sir,  is  that  contrary  to  your  statement,  we  are  not  making 
new  law  with  this  rule. 

If  you  look  at  the  factors  that  you  refer  to,  functional  integration, 
if  you  look  at  the  actual  cases  that  we  have  decided,  we  do,  when 
we  decide  cases  looking  to  functional  integration,  use  the  very  cri- 
teria that  are  involved  in  this  rule,  specifically,  geographical  sepa- 
ration, employee  interchange,  and  local  autonomy. 


Those  are  the  factors  that  we  look  at  in  connection  with  func- 
tional integration.  Centralization.  We  look  at  the  issue  of  local  au- 
tonomy and  how  much  responsibility  is  possessed  at  the  local  level. 
That  is  the  focus  of  this  rule,  because  through  the  requirement  in 
the  proposed  rule  that  a  statutory  supervisor  within  the  meaning 
of  Section  2,  Subsection  11  be  present  for  a  substantial  period  of 
time,  we  are  again  looking  at  the  issue  of  local  autonomy. 

The  one  change  that  we've  made  in  the  proposed  rule,  Mr.  Chair- 
man, is  that  we  are  being  for  the  first  time  precise,  so  that  people 
will  be — so  that  the  average  person,  the  lay  person  as  well  as  the 
lawyer  can  know  in  our  system  what  their  rights  and  obligations 
are. 

The  present  system,  as  I'll  speak  to  later,  is  sadly  lacking  in  this 
regard.  Because  what  we  do  is,  we  refer  to  many  criteria  that  we 
have  never  relied  upon  in  our  actual  decisions,  or  rarely  relied 
upon.  Then  we  use  some  things  like  functional  integration,  which 
gives  the  appearance  of  looking  to  something  other  than  inter- 
changed geographical  separation  and  local  autonomy. 

In  fact,  we  are  looking  to  those  very  considerations.  So,  what 
we're  trying  to  do  here  is  to  be  efficient.  Now,  Mr.  Chairman,  we 
have  been  engaged  in  this  rulemaking  process  involving  this  par- 
ticular matter  for  a  substantial  period  of  time,  almost  2  years  now, 
beginning  on  June  2,  1994,  when  we  promulgated  our  advance  no- 
tice of  rulemaking. 

We  have,  subsequent  to  that  advance  notice  of  rulemaking,  after 
receiving  41  comments,  we  issued  our  proposed  rule  in  the  fall  of 
1995,  in  September  1995.  It  has,  the  period  for  comment  under  the 
proposed  rule,  been  extended  three  times  and  that  period  expires 
on  March  15. 

Again,  I  would  as  I  have  in  the  past,  and  in  my  correspondence 
with  you,  Mr.  Chairman,  invite  all  interested  parties  to  comment. 
There  is  still  more  than  a  week  left.  The  proposed  rule  is  just  that: 
A  proposed  rule. 

We  are  seeking  to  learn  from  all  interested  members  of  the  pub- 
lic, including  yourself,  Mr.  Chairman,  as  to  what  their  views  are. 
I  want  to  emphasize  the  tentative  nature  of  our  conclusions  in  this 
proposed  rule. 

We  want  to  learn  more  about  the  practical  problems  that  union 
and  industry  and  employers  and  employees  face.  As  you  know,  Mr. 
Chairman,  we — this  is  not  our  first  experience  with  rulemaking. 
We  fashioned  a  rule  relating  to  units  in  acute  health  care  which 
was  approved  by  the  U.S.  Supreme  Court.  Our  authority  to  engage 
in  rulemaking  was  approved  by  the  Court  in  1991. 

We  received,  just  as  we  have  received  this  time,  many  comments. 
We  received  in  acute  health  care  1,800  comments  and  we  re- 
sponded to  those  comments.  We  changed — my  predecessors 
changed  aspects  of  the  position  that  they  had  taken  previously  in 
the  final  rule  that  was  enunciated. 

The  results  of  our  involvement  in  acute  health  care  are  very  en- 
couraging, very  encouraging  in  the  sense  that  we  have — we  have 
virtually  eliminated  litigation  about  units  in  acute  health  care. 
Most  of  our  units,  the  overwhelming  number,  approximately  during 
the  past  year  62  out  of  89,  didn't  even  go  to  a  hearing.  They  were 


resolved  because  of  the  clarity  of  our  rule  on  the  basis  of  an  agree- 
ment. 

I  should  say,  Mr.  Chairman,  because  so  much  comment  has  been 
made  about  union  organizing,  that  a  couple  of  things  about  that  at 
the  outset.  It's  interesting  to  me  that,  so  far  as  we  are  aware  in 
acute  health  care,  union  organizing,  at  least  in  terms  of  using  our 
processes,  has  diminished,  notwithstanding  the  more  expeditious 
rule  that  we  fashion. 

This  rule  is  not  directed  to  union  organizing.  There  is  no  empiri- 
cal evidence  whatsoever  that  stands  for  the  proposition  that  unions 
will  organize  more  or  use  our  processes  more  if  this  rule  goes  into 
effect. 

There  is  no  empirical  evidence  that  says  unions  will  be  more  suc- 
cessful in  organizing  employees  if  our  rule  goes  into  effect.  Our  rule 
is  concerned  with  other  matters.  I  want  to  address  that,  because 
I  think  that  looking  at  the  written  comments,  that's  something 
you're  going  to  hear  about  again  and  again. 

Now,  let  me  just  say  preliminarily,  Mr.  Chairman,  as  I  have  said 
to  you  in  our  private  conversations,  that  I  have  alluded  to  in  our 
correspondence,  the  conversation  that  we  had  on  December  7  and 
the  exchange  of  correspondence  we  had  thereafter,  that  I  don't  feel 
entirely  comfortable  appearing  before  you  today  because  of  the  ten- 
tative nature  of  our  process  and  also  because  we  are  involved  at 
this  point  in  a  deliberative  process. 

I  think  one  of  the  points  that  I  made  to  you  when  we  met  on  De- 
cember 7  was  that — and  I  know  this  seems  to  astound  Members  of 
the  legislative  branch  from  time  to  time — we  have  absolutely  no 
contact  with  the  executive  branch  of  the  U.S.  Government  in  con- 
nection with  our  rulemaking,  as  well  as  in  connection  with  our  ad- 
judication responsibility. 

My  view  is  that  that  is  as  it  should  be,  and  that  is  the  wav  we'll 
always  be  as  long  as  I  am  chairman  of  this  Agency.  Now  let  me 
try  to  address  some  of  the  points  that  I  have  referred  to  in  my 
statement. 

First,  the  point  has  been  made  that  hearings  should  be  held.  Im- 
partial observers  who  have  looked  at  this  issue  state  that  the  hear- 
ings that  were  utilized  in  acute  health  care  were — and  also  I  might 
say  in  the  Beck  rulemaking  process  were  procedural  overkill  and 
procedural  overkill  at  a  great  expense  to  this  Agency,  which  is  op- 
erating, as  you  know,  Mr.  Chairman,  in  a  period  of  austerity  for 
all  agencies  in  our  U.S.  Government. 

The  second  point  I'd  like  to  make  here  is  that,  as  I've  said  ear- 
lier, our  approach  to  this  matter  is  not  new.  The  board  has  for  dec- 
ades, more  than  3  decades,  followed  the  precise  approach  that  we 
employ  here  today  in  our  proposed  rule. 

I  don't  like  to  admit  this  to  many  members  of  the  staff,  but  I  do, 
as  you  can  tell,  Mr.  Chairman,  from  my  gray  hair,  go  back  a  num- 
ber of  years  in  this  labor  law  field.  One  of  my  first  jobs  was  work- 
ing for  Chairman  Frank  McCullough,  who  was  President  Kennedy's 
appointee  as  chairman  of  the  board. 

When  I  served  with  Chairman  McCullough,  we  handed  down 
some  of  the  first  decisions  in  this  area,  which  established  a  single- 
unit  presumption.  We  followed — that  single-unit  presumption  re- 
sults in  a  single  unit  being,  so  far  as  we  can  determine  over  more 


than  3  decades  provided  in  more  than  70  percent  of  the  cases  es- 
tabhshed. 

The  figure  is  as  low  as  70  percent,  I  believe,  because  in  the  early 
1980's,  the  mid  1980's,  there  were  many  aberrations  in  the  work- 
ings of  our  Agency.  One  of  them  was  an  attempt  to,  in  terms  of  ap- 
plying the  single  presumption  rule,  to  move  away  from  it. 

The  single  presumption  rule  is  appropriate  because  in  a  country 
like  ours  which  is  noted  for  its  decentralization,  v^'hat  we  did  in  the 
early  1960's  was  to  really — and  what  I  hope  we  will  do  during  my 
term  in  office,  is  to  do  something  that  really  makes  sense,  that  mir- 
rors the  way  in  which  most  people  operate  in  American  industry. 

Our  system  is  a  relatively,  when  one  compares  it  with  other 
countries,  decentralized  system.  This  doesn't  mean  that  a  single 
unit  should  always  be  provided  for  under  adjudication.  As  you 
know,  our  rule  provides  a  basis  for  departure  from  a  single  unit  it- 
self. 

Now,  let  me  just  address  one  other  issue  that  is  addressed  in  a 
number  of  the  comments.  It  is  said  particularly  by  some  of  the 
franchise  people,  the  retail  people,  that  whatever  Mr.  Gould  is  pro- 
posing for — whatever  the  board  is  proposing  for  industry  generally, 
it  doesn't  make  sense  for  us  in  our  industry. 

That's  precisely  the  kind  of  thing  that  we  want  to  hear,  we  want 
to  know  why  it  is  that  particular  industries  don't  fit  within  a  gen- 
eral pattern.  I  want  to  say  two  things  about  this. 

First,  in  the  rulemaking  process  in  acute  health  care,  we  changed 
our  rules  so  that  it  didn't  cover  particular  employers  that  the  pro- 
posed rule  had  initially  covered.  Certain  categories  of  employers 
were  excluded  from  the  rule.  Perhaps  they  should  be  here  because 
of  the  idiosyncratic  nature  of  some  industry. 

That's  something  we  want  to  know  about.  The  other  point  that 
I  would  like  to  make  to  you  is  that  the  comments  that  we  received 
at  the  advanced  notice  of  rulemaking  stage,  which  began  almost  2 
years  ago,  when  we  focused  upon  particular  industries  where  we 
nad  a  great  deal  of  litigation  about  single  versus  multiple  locations, 
the  comments  were,  "Don't  isolate  particular  industries." 

We  tried  to  isolate  retail,  trucking  and  manufacturing.  So,  what 
we  did  was  in  response  to  those  comments  applied  a  general  rule 
which  isolates  only — which  excludes  only  at  this  particular  point 
public  utilities,  construction  and  crews  on  the  vessels  on  the  seas. 

So,  we  were  responding  to  that.  We  were  also  concerned  about 
litigation,  over  who  fits  within  one  industry  as  opposed  to  another. 
Sometimes  we  can't  resolve  the  potential  for  litigation. 

We  have  said  in  connection  with  acute  health  care,  and  I  see  that 
this  point  is  made  in  one  of  the  comments,  that  maybe  we  can't  de- 
fine what  is  a  location  in  acute  health  care.  The  point  is  made  that 
this  will  increase  the  number  of  units  in  acute  health  care  by  sub- 
stantial numbers. 

If  so,  we  would  like  to  know  more  about  this  so  that  we  can  de- 
vise a  more  intelligent,  well-informed  rule  than  what  we  have  pro- 
posed. In  any  event,  the  point  I  want  to  make  is,  Mr.  Chairman, 
that  regardless  of  what  rule  we  finally  wind  up  with,  there  will  al- 
ways be  a  right  to  a  hearing  under  our  statute. 

The  board  said  in  the  Angelica  case  in  1985  that  there  is  always 
a  statutory  right  to  a  hearing,  regardless  of  whether  we  engage  in 


rulemaking  or  not.  So,  the  employer  that  maintains  that  they  don't 
fit  within  the  rule,  the  employer  that  maintains  that  there  are  ex- 
traordinary circumstances  which  make  the  rule  inapplicable  to  that 
party  can  come  forward  and  say  that. 

But  the  final  point  I  would  like  to  conclude  on,  Mr.  Chairman, 
is  this.  What  we  are  trying  to  do  in  this  era  of  limited  resources 
in  the  public  sector  is  to  do  our  job  more  efficiently,  to  eliminate 
unnecessary,  wasteful  litigation,  and  to  speak  clearly  with  a  rule 
that  the  average  person,  the  lay  person  as  well  as  the  lawyer. 

There  is  no  reason  for  a  lawyer  to  have  to  get  involved  in  this. 
I  know  that  many  of  my  colleagues  will  be  concerned  about  that 
statement.  But  before  our  Agency  there  is  no  requirement  that  a 
lawyer  be  involved  in  the  proceeding,  Mr.  Chairman. 

We  want  to  speak  clearly  in  a  way  which  lay  people,  as  well  as 
lawyers,  can  understand.  We're  not  doing  that  now  because  of  the 
vagueness  of  the  criteria  that  we  use,  the  inherent  vagueness  of 
the  criteria  that  we  use,  doing  the  same  job  that  we're  proposing 
that  we  do  through  the  rule. 

The  fact  that,  although  we  allude  to  many  criteria,  we  don't  use 
most  of  it.  Some  of  our  cases  involve  as  much  as  2,000  pages  of 
transcript  testimony,  hundreds  of  exhibits.  We  settled  this  issue  in 
the  early  1960's.  I  come  back  after  I  worked  with  chairman 
McCullough  in  the  early  1960's  more  than  30  years  later  as  Chair- 
man of  the  board  myself,  and  I  see  these  same  number  of  cases 
coming  back  to  us. 

I  might  say  that  the  testimony  that  you  have  about  the  number 
of  cases  that  is  coming  before  us  is  extremely  misleading  because 
it  refers  to  published  decisions.  Only  9  percent  of  our  decisions  in 
this  area  are  published. 

Beyond  that,  any  attempt  to  indicate  that  our  cases  in  this  area 
are  aeclining  doesn't  take  into  account  those  cases  which  we  have 
a  right  to  review  from  the  regional  director's  decision  is  not  sought. 
It  doesn't  take  into  account  the  stipulations  and  agreements  that 
are  entered  into  at  the  local  level.  I  want  to  see  more  of 

Chairman  Talent.  Excuse  me.  If  you  wouldn't  mind  me — and 
I'm  interrupting.  I'm  not  at  all  trying  to — Ms.  Velazquez  was  going 
to  be  here  in  a  couple  minutes. 

Mr.  Gould.  Yes. 

Chairman  TALE^^^.  It  would  be  more  convenient  to  go  to  her 
when  she  comes.  I'm  afraid  you're  actually  going  to  end  a  minute 
or  two  before  she  gets  here  and  we  can  end  up  balkanizing  this 
hearing. 

I'm  interested  in  that  point  you  just  made.  So,  perhaps  if  you 
wouldn't  mind  going  on  a  little  longer,  elaborate  for  me  and  for  the 
Subcommittee  what  is  a  process  that  obviously  most  people  are  not 
aware  of.  You  mentioned  unpublished  decisions. 

Mr.  Gould.  Yes,  sir. 

Chairman  Talent.  Would  you  mind  talking  a  little  bit  about  how 
these  decisions  are  made  at  the  regional  level,  when  they  come  to 
the  board,  what  an  unpublished  decision  is  and  how  much  you 
know  about  your  own  unpublished  decisions.  I  mean,  would  you 
mind  doing  that? 

I  think  it  would  be  useful  and  it  would  fill  in  the  time  here.  I 
would  have  to  go  into  that  anyway. 
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Mr.  Gould.  Surely.  The  bulk  of  our  cases  in  this  representation 
area,  and  this  has  been  the  subject  of  much  discussion  and  some 
consternation  on  the  part  of  many  people,  are  not—do  not  appear 
in  our  bound  volumes. 

I  might  say  that  probably  in  the  coming  years  there  will  be  even 
a  smaller  percentage  that  will  appear  in  our  bound  volumes  be- 
cause one  of  the  things  we  look  at  as  board  members  is  cost.  It 
costs  us  money  to  print  these  decisions  in  bound  volumes. 

Now,  most  of  our  cases,  whether  they  be  representation  cases  or 
unfair  labor  practice  cases,  are  dealt  with  at  the  local  level  in  the 
various  regions.  We  have  a  number  of  regions,  more  than  30  re- 
gions throughout  the  United  States. 

Most  of  our  cases,  our  representation  cases  as  well  as  our  unfair 
labor  practice  cases,  are  dealt  with  through  agreement  or  through 
a  regional  director  decision  resolving  the  issue  in  dispute. 

It's  the  imusual  case  in  which  a  right  to  review  is  sought  and 
once  the  right  to  review  is  sought  and  once  we  take  action,  it's  the 
unusual  case  in  which  we — as  I  have  indicated,  more  than  90  per- 
cent of  the  cases  we  don't  publish.  We  don't  have  data  on  the  num- 
ber of  cases  where  the  single  versus  multiple  location  issue  arises 
at  the  local  level. 

Staff  in  the  process  of  getting  ready  for  the  advanced  notice  in 
1994,  in  June  1994,  looked  at  26  cases  which  came  to  our  attention 
in  fiscal  year  1994,  We  took  from  those  cases  some  of  the  data  that 
I  have  referred  to,  both  in  my  written  statement  and  here  today. 

Chairman  Talent.  So,  summarizing  just  really  for  the  Sub- 
committee, if  there  is  a  question  raised  by  one  of  the  parties  below, 
they  can  ask  for  a  hearing.  The  regional  director  will  have  a  board 
agent  hold  a  hearing. 

Mr.  Gould.  Yes,  a  hearing  officer. 

Chairman  TALE^^^.  The  regional  director  will  make  a — the  hear- 
ing officer.  The  regional  director  will  make  a  decision  and  then  ei- 
ther party  can  appeal  that  or  seek  review  at  the  board  level. 

Mr.  Gould.  That's  correct. 

Chairman  TALENT.  Of  course  in  most  cases,  like  in  any  other 
case,  they  don't. 

Mr.  Gould.  That's  right. 

Chairman  Talent.  So,  in  most  cases,  even  when  there  is  a  deci- 
sion, they  don't  seek  appeal.  In  cases  where  they  do,  the  board  will 
often  make  its  decision  in  an  unpublished  order.  That's  right? 

Mr.  Gould.  That's  correct,  in  the  overwhelming  number  of  in- 
stances, Mr.  Chairman. 

Chairman  Talent.  A  couple  of  questions,  and  then  I  want  Ms. 
Velazquez  to  have  time  to  get  settled  here.  I'm  interested  in  this 
also.  What  percentage — how  many  published  opinions  does  the 
board  have  on  any  subject  in  the  course  of  a  year,  approximately? 
I  mean,  how  many  hundreds  of  them  would  you  have? 

Mr.  Gould.  You  know,  here 

Chairman  Talent.  Any  idea?  Any  of  your  staff  know? 

Mr.  Gould.  Here  I'm  going  to  see  if  I  can  turn  to 

Chairman  TALEi>rr.  Sure.  Feel  free. 

Mr.  Gould  [continuing],  my  staff  here.  I  told  them  that  I 
wouldn't  try  to  do  this  and  put  them  on  the  spot  rather  than  me, 
but  I  don't  really  know  the  precise  figure. 
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Chairman  Talent.  Well,  that's 

Mr.  Gould.  The  executive  secretary  advises  me  about  900  deci- 
sions. 

Chairman  Talent.  About  900? 

Mr.  Gould.  Yes. 

Chairman  Talent.  It  does  surprise  me  that  the  board  would  not 
internally  have  some  way  of  determining,  not — the  regional  direc- 
tor level,  I  can  understand  the  difficulty  of  that,  but  of  how  many 
of  its  own  unpublished  decisions,  which  after  all  have  gotten  to 
your  level. 

So  even  if  you're  not  publishing  them  for  the  public  and  the 
Labor  Law  Bar  to  see,  I  am  surprised  that  you  cannot  internally 
say,  OK,  X  percent  of  these  decisions  related  to  unit  question  or 
single-unit  types  of  questions.  Is  that — I  mean,  why  is  that  so  dif- 
ficult for  the  board  to  do?  I  mean,  again,  you  can — I  understand 
this. 

Mr.  Gould.  Well,  yeah.  They  often  involve  a  large  number  of  is- 
sues. They  mav  come  to  us  on  location,  on  issues,  on  supervisory 
issues  we  simply  don't  have  at  present. 

I  mean,  the  very  first  question  I  asked  when  we  began  this  proc- 
ess was,  I  wanted  to  go  back  really  since  the  time  of  Chairman 
McCullough  or  beyond,  and  find  out  what  the  percentage  of  cases 
was  that  came  to  us  in  Washington  that  involved  this  issue.  We 
simply,  by  virtue  of  the  wide  variety  of  issues  involved,  don't  have 
a  retrieval  system  which  permits  us  at  this  juncture  to  do  that. 

Chairman  Talent.  OK. 

Mr.  Gould.  I  hope  in  the  future  we  do. 

Chairman  Talent.  I've  been  filling  in  a  subject  I  was  going  to 
ask  about  anyway,  pending  the  arrival  of  our  distinguished  ranking 
member  of  this  Subcommittee,  Ms.  Velazquez,  who  I  will  now  rec- 
ognize for  an  opening  statement. 

Why  don't  you,  in  view  of  the  fact  that  I  have  started  question- 
ing, why  don't  you  just  go  ahead  after  that  and  ask  any  questions 
that  you  feel  appropriate. 

[Mr.  Gould's  statement  may  be  found  in  the  appendix.] 

Ms.  Velazquez.  Thank  you,  Mr.  Chairman.  I  just  want  to  really 
thank  you  for  your  tolerance  and  understanding.  I  was  on  the  Sen- 
ate side  testifying  before  a  Committee. 

Mr.  Chairman,  I  want  to  thank  you  for  calling  this  hearing  on 
the  NLRB  single  location  bargaining  unit  rulemaking  process.  I 
will  ask  for  unanimous  consent  to  include  my  remarks  in  the 
record. 

Chairman  Talent.  Without  objection. 

Ms  Velazquez.  Thank  you.  The  issue  of  the  NLRB's  proposed 
rule  is  of  great  importance  to  workers  across  this  country.  The  mis- 
sion that  the  NLRB  is  charged  with,  after  all,  ensuring  the  fair 
treatment  of  workers,  as  Members  of  Congress,  we  must  ensure 
that  any  new  measures  adopted  by  the  board  are  true  to  that  mis- 
sion. 

I  do,  however,  believe  that  if  what  we  are  trying  to  do  is  provide 
a  full  examination  of  this  issue  for  both  the  Members  and  the  pub- 
lic, we  would  have  been  better  served  to  wait  until  the  coming  pe- 
riod had  closed. 
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This  would  have  allowed  us  to  fit  all  the  pieces  in  place  before 
addressing  this  important  matter.  This  rule  comes  on  the  heels  of 
the  lessons  that  the  NLRB  has  learned  during  its  reexamination  of 
how  employees  in  the  health  care  industry  will  be  allowed  to  orga- 
nize. 

Building  on  these  lessons,  Mr.  Gould  and  the  NLRB  have  crafted 
a  balanced  rule  that  allows  workers  the  ability  to  organize  without 
severely  hampering  businesses.  This  proposed  rule  goes  a  long  way 
in  clearly  defining  what  is  an  acceptable  bargaining  unit. 

It  saves  money  and  time  for  small  business  owners  and  employ- 
ees and  allows  both  to  focus  on  the  important  task  of  creating  a 
successful  business.  This  measure  comes  at  a  critical  point. 

As  the  administration  grapples  with  the  changing  budget  envi- 
ronment and  the  NLRB  deals  with  a  proposed  30-percent  cut,  Mr. 
Gould  and  his  staff  have  used  the  rulemaking  process  to  reduce 
costs,  streamline  Government  and  show  that  smaller  Grovernment 
can  be  more  efficient. 

I  am  sure  that  today  many  of  our  witnesses  will  question  why 
we  need  this  rule.  I  will  tell  you  that  if  you  want  smaller,  more  effi- 
cient Government,  then  we  must  take  steps  to  avoid  costly,  drawn- 
out  litigation. 

At  a  time  when  this  Congress  is  calling  on  various  agencies  to 
do  more  with  less  resources,  it  is  gratifying  to  see  the  board  rise 
to  the  challenge  without  sacrificing  its  commitment  to  its  mission. 

The  NLRB  is  to  be  congratulated  for  its  work  on  this  rule  and 
for  its  efforts  to  comply  both  with  its  duties  as  outlined  in  the  Na- 
tional Labor  Relations  Act  and  with  the  fiscal  impositions  of  this 
Congress. 

I  look  forward  to  the  insights  of  all  the  witnesses,  and  I'm  sure 
it  will  be  a  lesson  to  us  all  on  how  our  votes  on  the  budget  and 
the  streamlining  of  Government  shape  the  policies  in  our  local  com- 
munities. I  would  like  to  ask  some  questions  to  Mr.  Gould. 

Chairman  Talent.  The  gentle  lady  is  recognized  for  questions. 

Ms.  Velazquez.  Mr.  Gould,  under  existing  NLRB  case  law,  can 
unions  organize  single  locations  of  employers? 

Mr.  Gould.  Yes,  Congresswoman  Velazquez,  they  can  do  so.  In- 
deed, as  I  indicated  to  the  Chairman  earlier,  our  rules — and  I  use 
this  term  loosely  through  the  adjudication  process — usually  allow 
them  to  do  so  because  there  is  a  presumption  in  favor  of  a  single 
unit. 

Ms.  Velazquez.  So,  in  fact,  what  these  proposed  rule  does  is  just 
codify  existing  law  on  single  location  units,  correct? 

Mr.  Gould.  It  does,  Congresswoman, 

Ms.  Velazquez.  Is  this  rule  in  any  way  a  significant  departure 
from  current  case  law? 

Mr.  Gould.  It  is  not  a  departure  from  case  law,  as  I  have  indi- 
cated to  the  chairman. 

Ms.  Velazquez.  Well,  do  you  foresee  that  it  will  have  a  signifi- 
cant effect  on  the  actual  outcome  of  cases? 

Mr.  Gould.  I  do  not.  I  think  that  in  the  very  substantial  number 
of  cases  today,  as  I  estimated  to  the  Congressman  Talent,  70  per- 
cent of  the  cases  we  find  a  single  unit  and  that  statistic  is  some- 
what skewed  by  a  number  of  cases  in  the  1980's,  where  we  began 
to  move  away  from  that. 
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My  estimate  is  that  we  would  find  a  single  unit  in  roughly  speak- 
ing the  same  number  of  cases  that  we  find  a  single  unit  today 
through  the  adjudication  process.  The  one  thing  that  has  changed 
is  that  we  can  do  it  more  efficiently  and  quickly  and  speak  in  terms 
which  is  understandable,  which  are  understandable  to  the  average 
person. 

Ms.  Velazquez.  Other  than  budget  constraints,  is  it  not  the  case 
that  the  NLRB  decided  to  draft;  this  rule  in  response  to  what  could 
be  described  as  a  pattern  on  the  part  of  businesses  to  file  claims 
with  the  board  as  a  stalling  tactic  in  labor  negotiations? 

Mr.  Gould.  Well,  Congresswoman  Velazquez,  this  does  not  usu- 
ally arise  out  of  labor  negotiations  as  such.  Our  concern  here  was 
that  there — as  there  seems  to  be  in  so  much — so  many  areas  of  our 
life  and  in  labor  law,  there  is  too  much  litigation,  too  much  reliance 
upon  lawyers,  when  we  can  do  the  same  job  more  efficiently — and 
dare  I  say  it  with  all  the  lawyers  here  present? — without  lawyers. 

Ms.  Velazquez.  Mr.  Gould,  in  our  next  panel  of  witnesses,  we 
will  be  joined  by  a  representative  from  the  National  Council  of 
Chain  Restaurants.  In  your  remarks  you  make  reference  to  the  de- 
cision on  the  Red  Lobster  chain. 

Could  you  tell  us  how  often  such  units  are  found  appropriate  in 
this  industry? 

Mr.  Gould.  Well,  we  know  that  in  a  very  substantial  number  of 
those  cases,  the  single  units  are  found  to  be  appropriate  in  res- 
taurant. 

For  instance,  in  a  very  recent  decision  which  was  signed  by  my 
predecessor.  Chairman  Stevens,  and  by  member  Rodabout,  two  of 
President  Bush's  appointees,  a  single  unit  was  awarded  in  the  Jolly 
Roger  Hawaii  case  where  the  employer — I  think  that  more  than  20 
restaurants  were  in  the  area  and  one  unit  was  fashioned,  even 
though  I  think  other  restaurants  were  less  than  a  mile  away  from 
the  first  restaurant  where  representation  was  sought. 

There  are  a  number  of  cases  that  come  before  us  and  most  of 
them — many  of  them,  if  not  most  of  them,  seem  to  result  in  a  sin- 
gle unit  finding.  Again,  there  would  be  no  difference  in  the  ap- 
proach that  we  are  taking. 

Actually,  in  70  percent,  I  am  advised  here  by  staff",  70  percent 
of  the  restaurant  cases  a  single  unit  is  found.  Again,  that  figure  I 
think  goes  back  to  30  years.  Again,  that  takes  into  account  in 
1980's  where  the  board  was  moving  away  from,  for  a  variety  of  rea- 
sons, single  units. 

Ms.  Velazquez.  So,  Mr.  Gould,  would  you  say  then  that  the 
number  of  cases  in  this  area  amount  to  more  than  just  a  handful? 

Mr.  Gould.  Indeed. 

Ms.  Velazquez.  How  long  have  you  been  engaged  in  this  rule- 
making? 

Mr.  Gould.  Well,  we  have  been  engaged  in  a  formal  way  in  al- 
most 2  years,  Congresswoman.  Really,  we  have  been  at  work  at 
this  ever  since  I  came  to  office  2  years  ago  today.  We  have  been — 
we  published  our  advanced  notice  of  rulemaking  on  June  2,  1994. 

Ms.  Velazquez.  Mr.  Gould,  the  proposed  rule  states  that  busi- 
nesses can  still  file  a  case  with  the  NLRB  under  extraordinary  cir- 
cumstances. Could  you  elaborate  on  this? 
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Mr.  Gk)ULD.  Yes,  I  can.  There  is  always  a  right  to  a  hearing.  The 
employer  is  entitled  to  a  hearing  on  two  issues:  Whether  the  rule 
applies  to  that  particular  employer  in  the  first  instance,  and  sec- 
ond, whether  there  are  extraordinary  circumstances  which  justify 
not  making  the  rule  applicable  to  that  employer. 

We  assume,  just  as  we  assume  today,  with  adjudication  that 
most  of  the  cases  will  result  in  a  single  unit.  There  is  no  change 
in  that  regard.  But  there  is  an  opportunity  for  the  employer  to 
show  that  there  is  something  idiosyncratic  about  its  enterprise, 
which  would  make  it  unworkable  or  undesirable  for  the  rule  to 
apply. 

Ms.  Velazquez.  Mr.  Gould,  in  yesterday's  Washington  Post  there 
was  an  article  on  this  hearing  regarding  this,  and  some  business 
groups  claim  that  there  still  will  be  quite  a  bit  of  litigation  as  a 
result  of  this  clause.  In  fact,  that  very  argument  is  made  in  this 
article.  Could  you  please  comment  on  this? 

Mr.  Gould.  Well,  I  would  imagine  that,  just  as  was  the  case  in 
acute  health  care,  that  some  employers  will  challenge  the  validity 
of  this  rule.  I  have  very  little  doubt  about  our  ability  to  prevail. 

I  think  that  we  will  succeed,  just  as  the  board  succeeded  in  acute 
health  care.  So,  in  that  sense,  there  may  be  some  litigation.  But 
once  the  rule  is  in  place  and  once  the  courts  have  affirmed  it,  as 
they  will,  I  have  no  doubt  that  it  will  cut  out  litigation  just  as  we 
have  cut  out  unnecessary  litigation  and  reliance  upon  lawyers  in 
acute  health  care. 

Ms.  Velazquez.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Chairman  Talent.  I  thank  the  lady.  Let  me  just  follow  up  on  one 
thing  Ms.  Velazquez  asked.  You  began  this  rulemaking  2  years  ago, 
approximately.  Isn't  that  right? 

Mr.  Gould.  Well,  I — ^yes,  sir.  I  began 

Chairman  Talent.  The  board. 

Mr.  Gould  [continuing],  working  on  it  in  Washington  here  2 
years  ago  and  we  published  our  advanced  notice  of  rulemaking  on 
June  2,  1995,  almost  2  years  ago  now. 

Chairman  Talent.  That's  of  course  before  the  major  restrictions 
on  the  board's  budget  that  Congress  passed  this  year. 

Mr.  Gould.  That's  correct,  sir. 

Chairman  Talent.  I  understand  the  fiscal  climate  has  been  tight 
for  a  number  of  years. 

Mr.  Gould.  I  might  say,  if  I  could,  Mr.  Chairman,  that  my  an- 
swer to  one  of  your  earlier  questions  is  a  little  incomplete.  When 
you  asked  me  about  our  ability  to  identify  cases  that  involve  single 
and  multiple  locations,  we,  at  my  urging,  we  established  a  Commit- 
tee that  would  allow  us  to  be  more  effective  in  identifying  cases 
even  where  a  number  of  issues  are  involved  through  the  new  tech- 
nology that  is  becoming  available  to  private  industry. 

It's  a  so-called  Cats  project.  But  the  budget  restrictions  that  have 
been  imposed  upon  us  have  made  it  impossible  for  us  to  continue 
with  the  Cats  project.  I'm  advised  that  in  the  current  budgetary  en- 
vironment it's  unlikely  that  we  will  be  able  to,  notwithstanding  my 
interest  in  doing  so,  identify  cases  more  effectively  than  we  are 
doing  at  present. 
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Chairman  Talent.  Well,  it  might  be  worthwhile  following  upon 
that  to  make  sure  that  you  have  enough  funds  for  that  project  as 
this  rulemaking  goes  on.  So,  we  certainly  would  take  that  under 
advisement. 

Mr.  Gould.  We  are  urging  the  Congress  always  to  listen  to  our 
requests  about  budget  and  your  support  and  influence  in  this  re- 
gard, Mr.  Chairman,  would  be  appreciated. 

Chairm.an  Talent.  Mr.  Chairman,  I  would  not  think  very  much 
of  the  head  of  an  Agency  who  didn't  believe  that  his  Agency  was 
entitled  to  more  money  from  the  Congress.  It  would  just  simply  in- 
dicate that  you  didn't  think  your  job  was  important. 

We  are  going  to  follow,  as  we  always  do  here,  the  rule  of  rec- 
ognizing people  as  they  come.  I'm  going  to  do  that,  notwithstanding 
the  fact  that  my  very  distinguished  friend  and  colleague  from  Mis- 
souri has  come  bv  the  hearing. 

Every  personal  inclination  tempts  me  to  recognize  him  first.  But 
out  of  deference  to  the  established  rule,  I  am  going  to  go  ahead  and 
recognize  my  good  friend,  Mr.  Longley,  for  5  minutes  of  questions. 

Mr.  Longley.  I  would  certainly  concur  with  your  respect,  concur 
to  your  respect  for  the  Representative  from  Missouri. 

Mr.  Gould,  I  want  to  begrin  with  a  couple  comments.  First,  I  am 
going  to  have  to  leave  this  nearing  because  I've  got  two  other  hear- 
ings being  conducted  simultaneously.  But  I  will  have  a  member  of 
my  staff  here. 

I  want  to  begin  by  accepting  your  characterization  that  this  is  a 
tentative  rule  and  there  is  a  rulemaking  process  under  way,  and 
comments,  et  cetera. 

But  to  be  very,  very  blunt,  I  want  to  pick  up  on  your  comments 
in  your  testimony,  particularly  your  reference  to  your  response  to 
the  letter  to  Chairman  Talent,  wherein  you  indicated,  referring  to 
Mr.  Talent's  letter,  that  Mr.  Talent  had  stated  that  the  vast  major- 
ity of  business  owners  are  not  regular  readers  of  the  Federal  Reg- 
ister. 

You  then  went  on  to  say,  I  would  be  grateful  if  Mr.  Talent  could 
supply  you  with  the  names  of  such  employers,  and  that  you  would 
personally  undertake  to  send  copies  of  your  notice  to  them  so  that 
they  are  able  to  participate  in  your  proceeding. 

With  all  due  respect,  I  think  you  totally  missed  the  point  that 
he  was  making.  That  is,  the  underlying  question  is  whether  or  not 
these  businesses  should  even  be  worried  about  these  proceedings, 
or  whether  the  statute  was  written  in  a  manner  to  encompass 
them. 

I  have  to  suggest  that,  very  candidly — and  I'm  speaking  with  re- 
spect to  the  small  businesses  in  my  own  district — very  few  of  them 
can  afford  the  luxury  of  first,  receiving  a  notice,  second,  they  won't 
understand  it,  third,  they  can't  afford  to  hire  a  lawyer  to  deal  with 
it  for  them,  and  fourth,  even  with  the  right  to  a  hearing,  they  are 
being  drawn  into  a  process  which  I'm  not  sure  you  really  intended 
to  bring — to  involve  them  in. 

I  want  to  just  pick  up  on  the  Washington  Post  article.  There  was 
something  in  it  that  got  my  attention.  We're  talking  particularly  as 
it  relates  to  fast  food  restaurants. 

I  have  some  experience  working  in  a  fast  food  restaurant.  When 
I  was  a  teenager,  I  worked  in  one.  I  went  through  the  training,  and 
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like  most  teenagers  I  came  and  spent  a  couple  weeks,  couple 
months,  and  then  I  was  gone. 

Most  of  the  fast  food  restaurants  in  my  district  have  an  ex- 
tremely high  turnover  rate.  What  you  are  in  effect  suggesting  or 
what  the  press  accounts  would  appear  to  suggest  about  the  rule 
that's  being  considered  is  that  some  of  these  restaurants  could  be 
consciously  or  even  inadvertently  drawn  into  a  legal  quagmire,  reg- 
ulatory quagmire,  that  they  have  no  interest  and  very  frankly  the 
statute  had  no  intention  to  involve  them  in. 

Again,  with  respect  to  the  fact  that — and  I  have  to  respect  the 
fact  that  you  are  attempting  to  appropriately  fashion  rules  to  deal 
with  the  intentions  of  the  statute,  I've  just  got  to  question  to  what 
extent,  going  back  to  your  comments,  that  we  are  or  you  are  pro- 
posing to  involve  scores  of  businesses  that  frankly  may  have  little 
or  no — there  may  have  been  little  or  no  intention  on  the  part  of  the 
Congress  to  draw  into  this  scheme. 

Do  you  understand  what  I'm  questioning? 

Mr.  Gould.  I  do,  sir,  and  I  appreciate  your  comments,  Congress- 
man Longley.  I  want  to  tell  you,  if  I  haven't  made  myself  suffi- 
ciently clear  in  this  regard,  that  this  rule  is  designed  to  assist 
small  business.  This  rule  will  make  the  life  of  small  business  much 
more  to — than  large  companies  which  can  afford  counsel,  more — 
will  improve  the  position  of  small  business. 

Because  small  business,  by  virtue  of  its  economic  situation,  are 
the  last  people  who  can  afford  counsel.  Under  the  existing  system 
you  have  to  have  counsel.  It's  because  it's  a  crap-shoot. 

There  are  so  many  different  criteria  that  the  board  is  looking  to. 
The  criteria — and  this  is  the  important  point,  Congressman — are  in 
their  application  inherently  vague.  The  board  never  tells  people 
where  they  are,  how  they  stand. 

What  we  have  done  through  this  rule  for  the  first  time  is  to  say, 
"Mr.  Small  Businessman,  you  don't  have  the  resources  to  employ 
high-priced  counsel.  You  can  sit  down  and  see  and  read  this  thing 
for  yourself.  You  don't  need  to  employ,  as  you  do  under  the  present 
system,  high-priced  counsel  to  deal  with  this  problem," 

Now,  the  statute.  Congress  has  spoken 

Mr.  Longley.  Mr.  Gould,  could  I  just 

Mr.  Gould.  Well,  I  just  want  to  say.  Congressman,  that  this 
Congress,  that  the  Congress  has  spoken  and  made  this  law  applica- 
ble to  restaurants  and  fast  food  franchises,  and  the  rest. 

That's  not  my  decision.  The  other  point  is  that  if  this  rule  should 
not  be  applicable  to  particular  industries,  as  I  said  to  Mr.  Chair- 
man, the  Chairman,  that  then  that  is  something  we  want  to  know 
about. 

If  there  are  idiosyncratic  features  of  this  industry  which  make  it 
so  different  from  other  industries  that  the  rule  ought  not  to  be 
made  applicable  or  the  rule  ought  to  be  fashioned  in  a  different 
way,  well,  that's  something  that  I  want  to  know  about  and  I  think 
the  other  board  members  want  to  know  about  in  coming  to  this 
conclusion. 

Mr.  Longley.  Mr.  Gould,  if  I  could  just  interject.  I  respect  what 
you  are  trying  to  tell  me.  But  I  still  don't  think  that  you  get  the 
point.  I  will  give  you  a  specific  example. 
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I  won't  mention  the  business,  but  it's  a  small  business  in  my 
State.  It  employs  150  people.  The  owner  of  that  business  game  me 
a  list  of  the  54  local,  State  and  Federal  agencies  that  he  reports 
to. 

I  have  got  to  tell  you  that,  yes,  you  may  be  a  nice  guy,  and  I  take 
it  for  granted  that  you  are.  But  you  are  now  proposing  that  you  be 
perhaps  number  55  that  he  reports  to. 

Mr.  Gould.  No  one  is 

Mr.  LoNGLEY.  I've  got  to  tell  you  something  else.  I  understand 
the  procedures.  But  wnat  is  in  effect  the  issue  from  my  standpoint 
is  the  question  of  whether  or  not  it  is  appropriate  for  an  Agency 
of  the  Federal  Government  to  be  expanding  its  authority  or  ex- 
panding its  jurisdiction  in  manners  that  add  to  the  burden. 

Because  I've  got  to  tell  you,  this  one  business  made  it  abundantly 
clear  to  me  that  if  he  has  any  more  Federal  or  State  or  local  agen- 
cies to  report  to,  that  it's  going  to  pay  a  price  in  jobs.  Because  he 
has  to  sit  down  and  take  responsibility  for  the  legal  jurisdiction 
that  is  being  asserted  over  him  by  a  Federal  Government  that  is 
bending  over  backwards  tiying  to  involve  itself  in  his  affairs. 

Frankly,  he's  got  a  choice.  Does  he  spend  his  time  and  his  re- 
sources complying  with  the  neat  little  procedures  and  systems  that 
are  being  set  up  in  Washington,  or  does  he  create  jobs? 

Mr.  Gould.  Congressman 

Mr.  LoNGLEY.  In  many  cases  jobs  aren't  being  created.  I'm  con- 
vinced that  we  are  losing  thousands,  if  not  hundreds  of  thousands 
or  millions  of  jobs  based  on  ill-considered  regulatory  acticyis  by 
Federal,  State,  and  local  government  that  don't  respect  th'e  fact 
that  many  people  in  business  are  scratching  to  hang  on,  to  survive. 

They  do  not  have  the  time  to  go  through  all  these  other  notices. 
Again,  with  respect  to  what  you  are  saying,  fine.  Maybe  he  can 
spend  10  minutes,  20  minutes,  30  minutes,  looking  at  your  rules, 
your  notices.  But  what  about  the  54  other  local,  State  and  Federal 
agencies  that  take  exactly  the  same  attitude? 

No  two  of  those  agencies,  either  on  a  local,  State  or  Federal 
basis,  spend  any  amount  of  time  talking  to  any  of  the  other  53 
about  how  they  can  consolidate  what  they  are  doing  and  take  that 
paper  and  regulatory  burden  off  of  the  business.  That  is  costing  us 
jobs. 

I  didn't  mean  to  get  into  this  kmd  of  a  repartee,  but  I  want  to 
convey  the  depth  of  my  feeling  on  this  issue  and  the  seriousness 
with  which  many  of  us  are  trying  to  look  at  these  issues,  because 
it  is  killing  the  economy,  it  is  killing  job  growth  and  jobs  in  this 
country. 

If  I've  got  a  choice  between  a  small  business  in  my  district  get- 
ting involved  with  your  Agency  or  a  small  business  in  my  district 
actually  hiring  some  people  and  creating  jobs  and  creating  opportu- 
nities for  people,  I  will  go  with  the  opportunities. 

Mr.  Gould.  Congressman,  I  hope  that  you  would  tell  the  small 
businesses  in  your  district  that  this  rule  will  help  them.  This  will 
lessen  the  burden  that  is  being  imposed  upon  them.  There  is  no  re- 
quirement to  file  any  kind  of  report.  There  is  no  requirement  to  re- 
port to  us. 

The  reason  that  I  asked  the  Chairman,  that  I  told  him  that  I 
wanted  to  spread  the  message  about  this  proposed  rule  to  people 
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was  that  they — so  that  they  would  know  that  they  don't  have  to, 
as  they  have  to  under  the  existing  system,  employ  high-priced 
counsel,  that  they  don't  have  to  go  through  red  tape  and  vague  cri- 
teria  

Mr.  LoNGLEY.  Mr.  Chairman 

Mr.  Gould  [continuing],  as  they  do  under  the  existing  system. 

I  would  hope.  Congressman,  that  you  would  make  that  known  to 
the  businesses  in  your  district  so  that  they  can  know  that  there  is 
somebody  in  Washington  who  is  concerned  about  lessening  the  bur- 
den on  small  business.  That  is  what  this  rule  is  about,  Mr.  Con- 
gressman. 

Mr.  LoNGLEY.  If  I  could  just  add  without  taking  any  more  time. 

Chairman  Talent.  Briefly,  if  you  wouldn't  mind,  because  we 
have  other  people  waiting. 

Mr.  LoNGLEY.  As  you  know,  we  all  have  an  obligation  to  follow 
the  law.  I  respect  the  fact  that  you  are  attempting  to  advise  people 
of  what  their  role  is  under  the  law. 

But  from  my  standpoint,  if  you  are  doing  that,  asserting  that 
process  with  respect  to  businesses  that  have  or  shouldn't  have 
any — over  which  you  should  have  little  or  no  jurisdiction,  that  it 
would  be  far  better  if  you  define  clearly  who  is  covered  and  who 
isn't  so  that  they  don't  even  have  to  worry  about  whether  they  un- 
derstand it  or  not  and  you  don't  have  to  worry  about  the  cost  and 
the  expense  of  trying  to  find  them. 

So  thank  you,  Mr.  Chairman.  I  appreciate  your  candor. 

Mr.  Gould.  Thank  you.  Congressman. 

Chairman  Talent.  I  thank  the  gentleman  for  his  questions,  and 
we  are  going  to  now — ^Mr.  Luther  informs  mo  that  he  does  not 
mind  if  Mr.  Skelton  goes  ahead  of  him.  It  certainly  won't  come  out 
of  Mr.  Luther's  time.  So,  I  will  recognize  the  gentleman  from  Mis- 
souri for  questions.  I'm  waiting  to  ask  my  questions  until  the  other 
Members  are  finished. 

Mr.  Skelton.  Mr.  Chairman,  I  will  be  brief  and  I  might  mention 
probably  that  I  am  in  the  middle  of  another  hearing  as  ranking 
member  on  another  subject,  I  mean.  So,  I  appreciate  your  indul- 
gence. 

Chairman  Talent.  I  know  exactly  what  that  hearing  is  and  I 
hope  I  can  get  there  myself. 

Mr.  Skelton.  Mr.  Gould,  it's  interesting  to  note  your  comments 
about  lawyers. 

Mr.  Gould.  I'm  a  lawyer  myself.  Congressman,  and  some  of  my 
best  friends  are  lawyers. 

Mr.  Skelton.  Let  this  small-town  country  lawyer  ask  you  a 
question.  I  suppose,  boiled  down  to  its  bottom  line,  the  question 
would  probably  be,  "So  what?" 

It  appears  that  some  are  saying  that  this  proposed  rule  would 
make  it  easier  for  unions  to  sign  up  new  members.  The  Nation  is 
low-wage  service  industries.  Your  testimony  says  it  merely  codifies 
existing  law  and  there  is  no  change.  At  least  that's — I  assume 
that's  your  testimony. 

Mr.  Gould.  It  is  my  testimony. 

Mr.  Skelton.  My  bottom-line  question  is:  What  difference  does 
this  proposed  rule  make  in  the  whole  scheme  of  things? 
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Mr.  Gould.  The  difference  it  makes  is  this,  Congressman,  that 
under  the  existing  system  the  board,  through  adjudication,  doesn't 
tell  you,  first  of  all,  what  these  criteria  that  it's  using  in  resolving 
this  issue  really  mean. 

In  one  case,  the  second  facility  may  be  less  than  a  mile  away. 
In  another  case,  it  may  be  20  miles  away.  In  the  case  where  it's 
less  than  a  mile  away  and  you  would  think  that  there  would  be  a 
community  of  interest  of  employees,  the  board  may  find  just  one 
unit. 

In  the  case  where  it's  more  than  20  miles  away,  the  board  may 
come  to  the  opposite  conclusion.  There  is  no  clear,  understandable, 
definable  rule  that  exists  so  that  people  know  what  their  rights 
and  obligations  are. 

So  as  the  result  of  that,  one  must  retain  counsel  because  it's  kind 
of  a  crap-shoot,  because  counsel  comes  to  the  small  businessman 
and  says,  "Look,  if  you  want  a  unit  consisting  of  five  different  fa- 
cilities, maybe  I  can  get  it  for  you.  Because  no  one  really  knows 
what  the  board  will  do." 

So  the  premium  is  placed  upon  wasteful  litigation  because  we  are 
not  speaking  clearly  in  an  understandable  fashion  to  the  average 
person,  let  alone  the  member  of  the  Labor  Bar. 

As  I  have  said  to  the  Chairman  in  my  response  to  his  questions, 
some  of  the  criteria  that  we  refer  to  in  these  decisions  we  don't  in 
fact  even  use  in  resolving  these  cases.  The  Court  of  Appeals  for  the 
Seventh  Circuit  has  recently  lamented  that  single  location  deci- 
sions seem  to  be  impossible  to  reconcile.  That's  the  Court  of  Ap- 
peals for  the  Seventh  Circuit  speaking. 

They  are  impossible  to  reconcile.  They  are  impossible  for  lawyers, 
let  alone  average  people  who  are  not  lawyers,  to  understand.  It 
seems  to  me  that  if  we  are  going  to  do  our  iob  here  in  Washington, 
we  must  speak  in  a  clear  and  understandable  manner  so  that  peo- 
ple don't  have  to  resort  to  unnecessary  litigation,  so  that  people 
don't  have  to  go  through  hearings  which  involve  thousands  of  pages 
and  hundreds  of  exhibits,  so  that  the  little  guy,  the  employer,  the 
small  employer  and  the  average  employee,  doesn't  have  to  have  im- 
posed upon  him  or  her  this  burden  and  so  that  the  taxpayers.  Con-- 
gressman,  don't  have  to  pay  for  this  as  well. 

I  think  that  this  rule  will  prove  to  be  a  very  substantial  improve- 
ment once  it's  in  place  and  once  it's  accepted,  once  we  arrive  at  a 
final  rule,  upon  our  current  way  of  doing  business,  which  is  to  rely 
upon  adjudication. 

I  am  a  lawyer  and  you  are  a  lawyer  and  lawyers  can  do  very 
many  valuable — perform  many  valuable  services.  The  role  that 
lawyers  play  in  this  situation  is  not  one  that  serves  the  public 
good,  the  public  interest. 

Mr.  Skelton.  Mr.  Chairman,  I  thank  you  and  I  also  thank  Mr. 
Luther  and  I  will  yield  back. 

Mr.  Gould.  Thank  you.  Congressman. 

Chairman  Talent.  I  thank  the  gentlemen.  Mr.  Luther,  if  he  re- 
turns, I'll  certainly  give  him  the  opportunity  to  ask  questions.  No 
questions  from  the  gentlemen? 

I  have  some  questions  then  I  want  to  get  into.  Mr.  Gould,  again 
I  appreciate  your  being  here.  Let  me  say  as  a  preliminary  matter 
that  I  understand  that  this  rule  is  tentative  and  I  certainly  will  say 
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that  in  everything  I  have  read  from  the  board  and  in  every  per- 
sonal statement  you  have  made,  you  have  emphasized  that  fact. 

So  this  is  a  rule  in  the  process  of  being  developed.  So,  it's  not 
final.  The  process,  the  reason  for  this  process,  is  so  that  the  board 
can  consider  input  from  various  parties.  I  know  that  you  are  ac- 
tively doing  that  and  appreciate  that. 

Mr.  Gould.  That  was  the  purpose  of  my  response  to  your  cor- 
respondence. Congressman,  that  I  wanted  to — I  want  to  get  the 
most  input  that  I  can  from  all  parties,  as  I  said,  including  yourself 
and  all  the  other  Congressmen  and  Congresswomen  who  are  here 
today. 

Chairman  Talent.  To  follow  up  with  something  Mr.  Longley 
said — and  I  thought  the  two  of  you  were  a  little  bit  talking  past 
each  other — the  point  he  was  making  is  that  the  average  business 
person,  and  especially  this  average  small  business  person,  is  sub- 
ject to  so  many  different  schemes  of  regulation  that  the  idea  that 
they  are  aware  of  this  process  going  on  and  have  the  opportunity 
to  comment  is  simply  not  the  reality  in  most  cases. 

Now,  I  understand  there  is  really  nothing  you  can  do  about  that. 
I  mean,  you  can't  stop  doing  your  job  because  not  everybody  in  the 
country  is  aware  of  it.  But  that  was  the  point  that  he  was  making, 
that  it  is  just  not  feasible  to  expect  the  average  small  business  per- 
son to  be  aware  of  it. 

Let  me  also  say  that  in  response  to  a  statement,  just  like  a  sen- 
tence that  you  said  that  I  have  never  suggested  that  you  or  any- 
body on  the  board  was  making  a  decision  here  based  on  political 
considerations.  That  is  not  something  that  has  come  from  this  side 
of  this  exchange. 

I  koow  that  you  are  an  independent  Agency  and  you  are  making 
the  decisions  based  on  what  you  think  is  best  for  the  law.  Now,  let 
me  just  say  with  regard  to  the  appropriateness  of  this  hearing  and 
at  this  time,  this  is  the  Subcommittee  of  the  Small  Business  Com- 
mittee on  Regulations  and  Paperwork. 

When  I  see  a  rule  or  regulation,  whether  it's  in  development  or 
has  been  promulgated,  which  I  think  has  the  potential  to  hurt  or 
disrupt  small  businesses  or  their  employees,  it  is  really  the  job  of 
this  Subcommittee  to  investigate,  just  as  it  is  your  job  to  try  and 
refine  labor  law  in  the  proper  direction. 

I  would  rather  do  that.  You  and  I  had  a  little  difference  of  opin- 
ion about  this,  which  we  kept  as — I  think  we've  kept  this  whole 
matter  on  a  very  cordial  level.  I  would  rather  do  that  while  the  rule 
is  being  developed,  rather  than  try  and  do  it  afterwards. 

We  had  a  hearing  on  a  rule  that  OSHA  had  promulgated  regard- 
ing false  standards.  As  I  think  due  in  no  small  part  to  that  hear- 
ing, they  ended  up  reconsidering  the  rule  and  engaging  in  nego- 
tiated rulemaking  and  coming  up  with,  I  think,  a  better  result. 

I  just  thought  it  would  be  better  to  do  this  while  the  rule  was 
in  process,  rather  than  necessarily  doing  it  afterwards.  That's  the 
reason  why  we're  having  this  hearing  now. 

Let  me  get  into  the  areas  of  my  concerns.  Now,  I  want  to  estab- 
lish something  up  front.  The  proposed  rule  would  not  permit  con- 
sideration as  such  of  centralization  of  labor  relations  or  functional 
integration  of  the  various  facilities. 
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Now,  I  know  your  view  that  it  would  de  facto  allow  that  in  the 
consideration  of  other  kinds  of  things,  in  fact  as  proxies.  But  as 
such,  evidence  of  those  things,  centralization  of  labor  relations  or 
functional  integration,  would  not  be  admissible  if  the  rule  as  pro- 
posed were  promulgated.  I  mean,  isn't  that  correct? 

Mr.  Gould.  No,  Congressman.  As  I  have  indicated  to  you  pre- 
viously, it  is  not  correct.  On  the  issue  of  centralization,  we  have 
specifically  addressed  that  by  addressing  the  issue  of  local  auton- 
omy. 

We  have  done  that  through  requiring  that  a  supervisor  be 
present,  a  supervisor  within  the  meaning  of  Section  2,  Subsection 
11.  Now,  let  me  say  that  maybe  that  is  not  the  way  for  us  to  go. 
Maybe  there's  another  way  to  go. 

One  of  the  things  that  concern  me  personally  was  that  there 
might  be,  and  I  think  somebody  in  one  of  the  statements  has  al- 
luded to  this,  a  lot  of  litigation  about  what's  a  supervisor  within 
the  meaning  of  the  act.  So,  maybe  this  is  not  the  way  to  go. 

But  we  have  not  done  a  good  job  defining  with  precision  what  de- 
gree of  authority  must  be  in  the  hands  of  local  people  through  our 
adjudicated  decision. 

Chairman  Talent.  Let  me  just 

Mr.  Gould.  So,  we  are  trying  to  address  and  do  address  this 
issue  of  centralization.  As  I  nave  said  to  you  before  on  the  issue 
of  functional  integration,  if  you  look  at  the  board  cases  as  they  are 
decided,  I  think  what  you've  got  to  do  and  what  we  have  to  do  in 
life  often  is  look  past  the  rubric  and  look  at  the  real  decision.  Look 
at  what  it  is  that  we  are  in  fact  doing. 

I  want  to  eliminate  misleading  rubrics.  I  think  that  we  are  doing 
that  through  this  rule.  We  are 

Chairman  Talent.  Well,  let  me  get  into  it  just  a  second  though, 
because 

Mr.  Gould.  Sure. 

Chairman  Talent  [continuing],  in  a  real-life  situation,  I  mean, 
if  I  was  at  a  hearing  on  unit  appropriateness  and  I  made  a  offer 
of  proof,  as  I  say,  I  stipulated  that  there  was  a  supervisor,  as  I 
would  have  to  if  there  was  a  statutory  supervisor  present  in  the  fa- 
cility, I  stipulated  that. 

But  then  want  to  go  offer  evidence  that  as  regards  wages,  fringe 
benefits,  determination  about  holidays — a  whole  host  of  things  re- 
garding labor  relations — that  those  were  decided  centrally  and 
were  not  within  the  control  of  the  supervisor  present  at  the  facility, 
under  the  rule  that  offer  of  proof  would  be  rejected,  wouldn't  it,  be- 
cause it  is  not  relevant  to  the  consideration  of  the  rule,  wouldn't 
it? 

Mr.  Gould.  I  don't 

Chairman  TAiJi:NT.  I  mean,  if  it  wouldn't  be  rejected  then  vou  are 
not  saving  any  transcript  time.  If  you're  going  to  say  all  this  evi- 
dence is  going  to  come  in  anyway  under  a  different — under  the 
question  of  supervisor  autonomy — then  you  are  not  saving  any  time 
or  transcript  pages.  I  mean,  the  hearing  officer  would  have  to  reject 
the  offer  of  proof,  wouldn't  he? 

Mr.  Gould.  Well,  I  would  assume  that  any  fact  or  evidence  about 
any  non-material  fact  in  the  rule  would  be  rejected.  On  the  other 
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hand,  I  can't  sit  here  today  and  conceive  in  advance  of  every  twist 
and  turn 

Chairman  Talent.  I  understand. 

Mr.  Gould  [continuing],  that  evidence  would  take  and  what 
would  constitute  extraordinary  circumstances. 

But  I  would  assume  on  the  face  of  it  that  evidence  about 
nonmaterial  factors  would  be  rejected. 

Chairman  Talent.  Sure.  I  understand  that  smart  lawyers  like 
you  and  me  in  this  field  would  instantly  try  and  get  around  the 
rule  if  they  thought  that  their  clients  were  advantaged. 

But  I  think  we  made  the  point  that,  as  such,  in  considerations 
going  to  centralization  of  labor  relations  or  functional  integration 
that  are  not  relevant  to  the  factors  cited  in  the  rule,  like,  for  exam- 
ple, supervisory  status,  would  be  immaterial  under  the  rule  and 
would  not  be  admissible. 

That's  why  you  expect  the  hearings  would  be  shorter  and  you 
would  save — ^you  would  save  time.  Now 

Mr.  Gould.  Yes,  sir.  I  must  say  in  connection  with  your  most  re- 
cent comment  that  of  course  the  board  and  the  courts  have  fre- 
quently pointed  to  the  fact  that  if  you  use  centralization  in  some 
other  way  that  many  people  can  react  and  say,  "All  right,  if  this 
is  a  way  of  getting  the  kind  of  unit  that  I  want,  I  don't  want  a  sin- 
gle facility.  I'll  cnange  everything.  I'll  centralize  wages,  hours, 
fringe  benefits."  So  it's  the  potential  for  manipulation. 

Chairman  Talent.  I'm  going  to  the  question  of  whether  the  rule 
will  have  the  effect  of  changing  board  law  in  the  past.  I  have 
warned  some  of  the  people  in  the  audience  that,  although  I  know 
you're  trying  and  I'm  trying  to  avoid  this  becoming  like  an  ex- 
change between  two  old  labor  lawyers,  it  may  become  that. 

So  if  everybody  can  try  and  hang  on  by  their  fingernails  and  fol- 
low, we'll  do  the  best  we  can.  I  was  reading  the  testimony  of  this 
for  this  case,  and  some  of  the  comments  that  have  been  submitted. 

Without  doing  a  lot  of  independent  research,  the  chain  res- 
taurants comments  suggested  that  there  were  some  60-odd  pub- 
lished cases  relating  to  this.  I  presume  that  they  got  on  Lexus  or 
did  the — in  the  last  15  years,  of  which  something  like  32  or  33  of 
them  had  decided  that  a  single  facility  unit  was  inappropriate,  was 
in  the  layman's  term,  unworkable  for  those  concepts. 

Without  trying  to  read  all  33,  I  had  8  or  9  of  them  pulled  out 
and  I  read  them.  This  is  one  of  the  things  that  concerns  me,  Mr. 
Chairman,  because  I  don't  see  how  you  can  engage  in  a  fair  reading 
of  those  cases  without  saying  that  the  questions  of  centralization 
of  labor  relations  and  functional  integration  of  the  enterprise  were 
very  important  to  the  board's  decisions  in  those  cases. 

Now,  not  that  they  didn't  consider  other  things,  but  were  very 
important.  Frankly,  I  think  it's  accusing  those  board  members  of 
a  disingenuousness  that  they  did  not  have  to  suggest  that  this  was 
just  a  rubric  or,  as  you  said,  a  misleading  rubric.  Now,  let  me 

Mr.  Gould.  Well,  I  want  to  say,  if  I  could,  Mr.  Chairman,  on  that 
particular  point,  that  as  I  have  said  in  my  earlier  remarks  regard- 
ing the  restaurant  industry  and  this  single  facility  issue  generally, 
a  number  of  the  decisions  that  you  get  in  between  about  1982, 
1986,  and  1987  are  going  to  constitute  and  aberration. 
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Because  we  did  have  a  very  peculiar  period  in  history.  There  are 
a  couple  of  other  decisions,  prominent  decisions  involving  fast  food 
restaurants  in  the  early  1970's  that  Chairman  Miller,  who  was  ap- 
pointed by  President  Nixon,  had  a  very  different  view  of  this  issue 
as  it  relates  to  some  industry. 

So  I  do  want  to  qualify  my  remarks  and  to  say  to  you  that  some 
of  our  decisions  in  the  midl980's  and  the  very  early  1970's  are  an 
exception  to  the  general  proposition  that  I  have  asserted. 

Chairman  Talent.  Well,  let  me — and  again,  without — I'm  not 
going  to  go  through  all  of  these.  I'll  just  say  that  in  every  one  that 
I  read,  from  all  different  parts  of  the — or  times,  dealt  very  signifi- 
cantly with  those  two  issues.  I'm  going  to  read  for  the  record  some 
statements  by  the  board. 

Again,  I'm  not  saying  that  the  board  didn't  consider  it.  Let  me 
do  this,  and  then  you  can  comment,  if  you  would,  Mr.  Chairman. 

Mr.  Gould.  Surely. 

Chairman  Talent.  The  board  did  not  consider  other  things,  al- 
though there  were  some  of  these  cases  where  basically  it  just  went 
off  on  these  issues  and  not  other  ones.  But  let  me  read  them  to  you. 

One  of  them  is  from  1968,  Star  Market  Company,  which  is  a  gro- 
cery store,  not  a  chain  restaurant,  in  which  the  board  said:  In  our 
recent  decision  in  Hague  Drug  Company,  Incorporated — this  is 
1968 — we  restated  our  general  approach  to  the  questions  of  units 
in  retail  chain  operations  and  emphasize  that  we  will  adhere  to  our 
policy  of  finding  a  single  store  to  be  a  presumptively  appropriate 
unit,  but  that  such  presumption  might  be  overcome  as  where  it  was 
shown  that  the  day-to-day  interests  of  employees  in  the  particular 
store  had  merged  with  those  of  employees  of  other  stores. 

Thus,  factors  of  significance  in  this  connection  were  pointed  out 
as  being  whether  or  not  the  employees  performed  their  day-to-day 
work  under  the  immediate  supervision  of  a  local  store  manager 
who  was  involved  in  rating  employee  performance  or  in  performing 
a  significant  portion  of  the  hiring  and  firing  of  the  employees  and 
is  personally  involved  with  the  daily  matters  which  make  up  for 
their  grievances  and  routine  problems. 

For  as  we  indicated  there,  it  is  in  this  framework  that  the  com- 
munity of  interest  of  the  employees  in  a  single  store  takes  on  sig- 
nificance. From  1973,  in  a  unanimous  decision  with  Chairman  Mil- 
ler, members  Fanning  and  Jenkins,  this  is  not  a  chain  restaurant 
decision  either. 

The  board  said:  In  so  concluding,  concluding  that  a  single  unit 
would  be  inappropriate,  we  rely  specially  on  the  fact  that  both 
plants  are  highly  integrated  and  engage  in  manufacture,  assembly 
and  distribution  of  various  disposable  filter  media,  and  that,  not- 
withstanding an  18-mile  geographic  separation,  both  plants  have 
the  same  plant  manager  and  personnel  manager  who  divide  their 
time  between  the  plants  and  administer  a  common  operational  and 
labor  relations  policy. 

From  1984,  which  would  be  in  the  era  that  you  mention:  We  dis- 
agree with  the  regional  director  and  find  that  the  involvement  and 
control  demonstrated  by  Eastman  restricts  the  authority  of  these 
store  managers  considerably  more  than  the  regional  director's  deci- 
sion would  indicate. 
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As  the  board  noted  in  Petrie  Stores  Corp.,  the  lack  of  the  individ- 
ual store  manager  autonomy  may  compel  a  finding  that  the  single 
store  unit  sought  by  the  petitioner  is  inappropriate,  particularly 
where  there  is  a  high  degree  of  centralization  of  administration  and 
control. 

Moreover,  if  the  interests  of  the  employees  of  a  single  store  may 
be  shown  to  have  been  effectively  merged  into  a  more  comprehen- 
sive unit  so  that  the  store  has  lost  its  individual  identity,  the  pre- 
sumptive appropriateness  of  a  single  store  unit  is  rebutted. 

Finally,  Stern's  Department  Store,  a  panel — as  far  as  I  can  tell, 
a  two-member  panel — evidently  you  were  short  on  the  board  at  the 
time,  but  consisting  of  vou,  Mr.  Chairman,  and  Mr.  Devaney,  said 
as  a  statement  of  the  Board  law:  There  is  a  well-established  pre- 
sumption in  favor  of  a  single  location  unit,  which  the  parties  seek- 
ing to  overcome  may  rebut  by  a  showing  of  functional  integration 
so  substantial  as  to  negate  the  separate  identity  of  the  single  facil- 
ity unit. 

Now,  I'm  going  to  presume  that  you  were  not  engaging  in  a — and 
you  said  this,  I  didn't — a  misleading  rubric  when  you  stated  the 
board's  law  was  that  a  party  seeking  to  overcome  the  presumption 
may  rebut  it  by  a  showing  of  functional  integration  so  substantial 
as  to  negate  the  separate  identity  of  the  single  facility  unit. 

I'm  not  going  to  read,  but  I  will  have  entered  into  the  record  the 
comments  of  former  chairman,  member  Stevens.  When  this — and 
I'm  almost  done — who  said  at  the  time  that  the  proposed  notice  of 
proposed  rulemaking  was  issued,  that  in  his  opinion  there  was  a 
substantial  line  of  board  cases  and  doctrine  going  off  on  the  issue 
of  centralization  of  labor  relations  and  that  the  proposed  rule  was 
not  simply  a  minor  administrative  change  but  was  an  overruling 
sub  silentio  of  whole  line  of  doctrine. 

Well,  let  me  make  one  other  point  to  you  that  of  course  a  super- 
visor may — a  person  may  be  a  statutory  supervisor,  which  you  said 
in  your  statement  before  was  a  proxy.  Whether  a  supervisor  was 
present  was  a  proxy  for  determining  whether  there  was  centraliza- 
tion control  of  labor  relations. 

But  as  you  know,  a  manager  can  be  a  statutory  supervisor  while 
actually  having  relatively  little  control  over  the  labor  policies  of  the 
enterprise.  So,  we're  going  to  have  to  vote  in  a  minute,  but  I  want 
to  give  you  a  chance  to  comment  before.  Then  you  can  add  your 
comments  when  we  come  back. 

Go  right  ahead. 

Mr.  Gould.  Thank  you,  Mr.  Chairman.  I  think  that  the  point  I 
would  like  to  make  about  some  of  the  cases  you  refer  to  is  that  the 
board  has  never  precluded  a  single  location  unit  solely  because 
there  exists  some  centralized  control  of  labor  relations. 

The  board  long  ago  noted  the  significance  of  local  autonomy  in 
single  location  cases  and  has  historically  relied  on  the  retention  of 
local  control,  not  the  degree  of  centralized  authority.  This  was  set 
forth  in  the  decision  that  one  of  the  cases  you  referred  to  referred 
to. 

That  is  the  Hague  Drug  Control  decision.  That  is  169  NLRB  877. 
That's  the  approach  that  the  board  has  followed  through  adjudica- 
tion in  the  main  and  that's  the  test  supported  with  50  years  of 
board  precedent. 
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Now,  I  realize  that  there  have  been  flip-flops  and  that  some  of 
the  cases  that  you  refer  to  show  those  flip-flops.  That's  what  we 
want  to  get  away  from,  Mr.  Chairman.  We  want  to  get  away  from 
one  board  coming  along  appointed  by  one  President,  and  they  say, 
"Oh,  these  criteria  mean  this." 

Another  group  comes  in  and  they  say,  "Oh,  no,  it  means  this." 
Nobody  is  served  by  that.  I  think  that  the  point  has  been  made 
that  we  must  have  stability.  Indeed,  we  must  have  stability. 

This  rule  is  designed  to  promote  stability  that  will  not  depend 
upon  varying  applications  of  the  same  criteria,  depending  upon 
who  is  chairman  of  the  board  or  a  member  of  the  board  today  and 
who  is  the  chairman  of  the  board  or  member  of  the  board  tomor- 
row. 

Chairman  Talent.  I  think  that — excuse  me. 

Mr.  Gould.  Surely. 

Chairman  Talent.  Mr.  Chairman,  if  I  can  just — see,  I  think  that 
makes  my  point.  Because  what  you're  saying  is  that  there  have 
been  flip-flops  in  the  past.  In  the  name  of  stability,  under  your  rule 
from  now  on,  it's  only  going  to  be  flop.  Do  you  see  what  I  mean? 

There  won't  be  any  more  flips.  You're  not  going  to  have  the 
chance  to  argue,  even  where  it  would  have  been  relevant  to  board 
panels  in  the  past  from  boards  appointed  by  both  administrations. 
I  have  to  point  out  to  you  to  point  out  these  factors. 

A  whole  line  of  cases,  which  everybody  has  to  agree  have  not 
been  entirely  consistent,  are  going  to  be  eliminated  under  your 
rule.  Yet  you're  saying — I  don't  know  how  you  can  say  on  the  basis 
of  that  that  the  rule  doesn't  contemplate  any  change  in  the  law. 

Mr.  Gould.  Well,  I  would  say  that  the — to  adopt  your  use  of  my 
terminology — that  the  flips  have  really  been  an  aberration,  that  we 
did  have  a  number  of  very  unusual  things  happening  at  the  board 
in  the  midl980's,  and  that  one  of  the  things  was  a  departure  from 
the  approach  that  I  referred  to. 

It  is  true  that  Chairman  Miller  articulated  an  approach  to  this 
issue  which  is  different  from  the  50  years  of  precedent  that  I  have 
alluded  to.  Yes,  I  think  that  stability  and  clarity  and  adherence  to 
precedent  is  an  important  thing. 

If  the  statutory  supervisor  issue,  to  take  that  example,  isn't  a 
good  way  to  resolve  it,  we  want  to  hear  from  you  and  everybody 
as  to  what  is  a  good  way  to  resolve  it.  You  see,  we  have — the  Court 
of  Appeals  for  the  Ninth  Circuit  in  one  of  our  cases  said,  well,  8 
percent  or  10  percent  interchange  of  employees  is  exceedingly  low. 

Well,  they  didn't  say  it  was.  We  haven't  said,  "Well,  what  isn't 
exceedingly  low?"  Do  I  have  to  roll  the  dice?  Do  I  have  to  hire  a 
lawyer?  Do  I  have  to  engage  in  a  crap-shoot  every  time  one  of  these 
issues  comes  up? 

Why  can't  we  resolve  these  matters  and  avoid  this  system  which 
is  really  operated  as  kind  of  a  medieval  priesthood.  Why  can't  we 
avoid  all  of  this  gobbledygook  and  speak  simply  and  clearly?  And 
if  we're  through  our  proposed  rule  not  devising  the  right  flop,  then 
you,  Mr.  Chairman,  please  tell  us. 

Members  of  the  public,  please  tell  us  what  it  is  that  we  should 
be  doing  in  connection  with  answering  these  issues.  I'm  not  saying 
that  they  are  simple.  I'm  not  saying  that  this  proposed  rule  is 
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right.  I'm  not  saying  that  I,  as  you  pointed  out,  haven't  contributed 
to  this  confusion. 

But  it  is  confusion  and  it  is  misleading.  I  apolo^ze  for  contribut- 
ing through  signing  that  opinion  to  this  confusion.  I  think  your 
point  is  well-taken  in  that  connection,  Mr.  Chairman. 

Chairman  Talent.  Well,  we're  now  having  encroaching  upon  us 
the  confusing  schedule  of  the  Congress.  So,  what  we're  going  to 
have  to  do,  I  think,  is  adjourn  for  a  few  minutes  while  we  go  vote. 

Mr.  Chairman,  if  you  could  stick  around  a  while  longer. 

Mr.  Gould.  Sure. 

Chairman  Talent.  I  have  a  few  more  questions.  We'll  reconvene 
right  after  the  vote  back  here.  All  right? 

Mr.  Gould.  Thank  you,  sir. 

Chairman  Talent.  Everybody  can  take  a  break. 

[Recess.] 

Chairman  Talent.  One  of  the  few  advantages  of  not  having  very 
many  Members  attend  is  that  it  is  easy  to  recongregate  once  you 
have  had  to  go  vote.  Let  me  reconvene  the  hearing.  I  was  in  the 
middle  of  some  questions  for  the  chairman.  I  do  appreciate  your 
willingness  to  be  around.  I  hope  we  can  wrap  up  your  part  of  this 
in  a  few  minutes. 

I  want  to  say  now  before  I  forget  that  I  am  going  to  hold  the 
record  open  for  Members  who  want  to  submit  statements  or  you, 
Mr.  Chairman,  if  you  want  to  submit  something  in  addition.  I'll 
hold  it  open — ^hold  the  record  open  for  about  10  days — not  about, 
we'll  hold  it  open  for  10  days. 

Mr.  Chairman,  let  me  do  a  couple  of  things.  One,  I  want  to  read 
into  the  record  very  briefly,  not  the  whole  thing,  but  the  statements 
of  Chairman  Stevens,  which  were  part  of  his  comments  when  the 
notice  of  proposed  rulemaking  was  issued. 

It  goes  to  this  question  of  whether  we  are  changing  the  law  and, 
therefore,  the  results  in  a  significant  number  of  cases.  He  said:  The 
inevitable  consequence  of  the  proposed  rule  is  to  overrule  sub 
silentio  the  foregoing  cases  insofar  as  they  hold  that  centralized 
control  over  labor  relations  is  a  material  element. 

Notwithstanding  implications  to  the  contrary,  the  application  of 
the  proposed  rule  to  similar  cases  in  the  future  will  likely  result 
in  the  single  facility  presumptions  not  being  rebutted. 

This  is  not  a  modest  administrative  change.  It  is  a  significant, 
substantive  change  in  well-settled  law.  Also,  from  the  case  of  Car- 
ibbean Restaurants,  Inc.,  which  was  a  case  in  which  Chairman 
McCullough  sat,  I'm  just  going  to  note  for  the  record  that  he  con- 
sidered at  great  length  the  hi^ly  integrated  nature  of  the  employ- 
er's operations  and  indeed  the  question  of  whether  labor  relations 
were  centralized  in  control. 

In  fact,  as  I  read  the  case,  it  went  oflF  on  that  issue.  I'm  just  going 
to  emphasize  again  to  you,  Mr.  Chairman,  that  as  I  read  a  lot  of 
these  cases,  they  go  off  on  that  issue. 

I  might  suggest  that  if  you  haven't  done  so — and  I  don't  know 
whether  you  have  or  not — you  might  want  to  pull  those  cases  that 
are  cited  by  some  of  the  commentators  on  the  rule  and  see  whether 
you  think  that  they  would  come  out  differently. 

Now  let  me  go  to  a  different  point.  It's  related  to  it,  but  it's  a 
concern  that  I  have  in  the  course  of  this.  I'll  go  to  the  whole  eflfi- 
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ciency  question,  and  it  will  lead  into  the  next  line  of  questions.  I'm 
going  to  try  and  be  reasonably  brief  in  doing  this. 

The  statements  submitted  by  the — again,  the  chain  restaurants 
indicate  they  have  a  graph,  which  I'll  be  happy  to  send  over  to  the 
board,  published  decisions.  These  are  published  decisions  regarding 
the  appropriateness  of  single-  versus  multi -facility  bargaining 
units. 

The  graph  pretty  clearly  indicates  that  the  number  of  those  deci- 
sions is  going  down  as  the  years  go  by,  and  in  fact  that  from  1985 
through  1990,  there  were  only  11.  From  1990  through  1994,  there 
were  only  11,  and  then  in  1995  there  were  zero  out  of,  I  think  you 
estimated  before  about  900  published  decisions  of  the  board. 

Now,  I  will  grant  you  that  the  unpublished  decisions,  there  are 
a  lot  of  unpublished  decisions  of  the  board.  But  wouldn't  this  sug- 
gest to  you  that  this  area  of  the  law  is  not  a  great  burden  on  your 
caseload  when  you  had  no  published  decisions  in  1995  relating  to 
it? 

Mr.  Gould.  Let  me  say  two  things,  Mr.  Chairman.  One  is,  it 
would  suggest  to  me  that  the  single-unit  presumption  is  through 
the  adjudication  process  being  decided  usually  in  favor  of  the  sin- 
gle— single  facility,  the  single-facility  presumption. 

This  is  an  issue  which  recurs  and  continues  to  come  to  us.  We 
can  only  justify  publishing  cases  in  the  main  where  there  is  some 
new  issue,  where  we  haven't  been  dealing  with  the  case  time  and 
time  again. 

I  know  personally,  I  can  tell  you  that  there  are  a  number  of  cases 
in  my  2  years  on  the  board  that  have  come  to  me  involving  this 
issue.  The  overwhelming  number  of  them  we  don't  publish. 

I  just  want  to  say  something  with  regard  to  your  comment  about 
Chairman  Stevens.  That  is,  I  think  the  best  indication  of  what 
Chairman  Stevens  really  thinks  about  this  issue  is  in  his  written 
decisions  prior  to  the  time  that  this  issue  arose  and  became  ulti- 
mately, if  I  can  read  according  to  what  the  press  tells  me,  a  con- 
troversial matter. 

In  Red  Lobster,  the  Red  Lobster  decision,  300  NLRB  124,  Chair- 
man Stevens  and  members  Craig,  Kraft  and  Devaney,  in  dealing 
with  the  case  where  the  unions  sought  1  of  13  restaurants  in  the 
Detroit  area  and  the  union  sought  to  represent  employees  in  sepa- 
rate units  of  two  area  locations. 

In  finding  that  these  units  were  appropriate,  the  ones  that  the— 
the  single-facihty  units  the  union,  sought,  the  board,  with  Chair- 
man Stevens  signing  the  opinion,  said,  "In  agreement  with  the  re- 
gional director,  we  conclude  that  the  evidence  presented  by  the  em- 
ployer fails  to  overcome  the  presumption  that  the  requested  single- 
location  units  are  appropriate. 

"In  support  of  this  conclusion,  we  find  that  the  general  managers 
of  the  two  restaurants  in  question  retain  a  meaningful  amount  of 
autonomy  and  that  the  evidence  concerning  employee  interchange 
is  not  sufficient  to  require  broader  units  than  those  requested." 

Now,  again,  I  think  that — and  I  would  have  to  go  back  and  look 
at  the  opinion  of  Chairman  McCullough  said,  before  responding  to 
that.  Because  it's  not  something  that  I  ve  looked  at  recently. 

Chairman  Talent.  Sure.  I  want  to  recognize,  I'm  not  expecting — 
I  was  reading  those  for  the  record  and  to  make  a  general  point.  I'm 
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not  expecting  you  to  distinguish  in  any  detailed  way  these  cases 
which — I  only  read  them  last  night.  Otherwise,  I  would  have  let 
you  know. 

Mr.  Gould.  Some  of  them  can't  be  distinguished,  Mr.  Chairman, 
That's  one  of  my  basic  points  here,  that  we've  got  to  create  some 
more  certainty  in  order  to  avoid  wasteful  litigation.  Some  of 
the 

Chairman  Talent.  Well,  if  they  can't  be  distinguished,  then 
aren't  you,  as  member  Stevens  said,  effectively  overruling  them 
with  this  rule? 

Mr.  Gould.  Well,  there  are — I'm  sure  that  Chairman  Stevens 
can  point  to  some  cases  which  are  there  which  could  be  said  to  be, 
as  he  put  it,  a  sub  silentio  reversal. 

I  think  the  essential  point  that  I  want  to  make  you  though  is, 
that  if  you  look  at  the  entire  50  years  of  history,  the  abiding  theme 
in  these  cases  is  that  the  three  criteria  that  we  have  focused  upon, 
geographical  separation,  employee  interchange,  and  local  autonomy 
are  the  critical  decisions. 

You  can  find  anything  over  those  50 — ^you  can  find  cases  over 
those  50-year  decisions  which  are  an  aberration  which  will — and  I 
think  that  what  Chairman  Stevens  found  in  the  document  that  you 
refer  to  is,  quite  frankly,  an  aberration. 

I  think  his  opinion  in  1990,  before  this  issue  came  before  the 
board,  reflects  his  thinking  and  the  thinking  of  the  board.  I  might 
say  that,  although  I  refer  to  the  1980's,  it's  interesting  to  note  that 
Chairman  Dodson  in  a  case  called  Essenbach-Boysa,  268  NLRB  77, 
1984,  in  this  case  the  board  pointed  out  that  managerial  respon- 
sibility is  split  between  Essenbach,  the  executive,  the  president, 
and  the  two  managers  employed  at  each  store. 

In  addition  to  spending  3  days  a  week  at  each  store,  Essenbach 
calls  the  managers  at  the  store  when  he  is  not  present.  Essenbach 
makes  the  major  managerial  decisions  concerning  the  restaurants 
and  decides  the  number  of  people  to  be  hired. 

Essenbach,  the  president,  central — on  a  central  basis,  sets  pay 
rates,  overall  terms  and  conditions  of  employment.  The  Board 
Chairman  Dodson  said  that  although  he  reserves  for  himself  many 
management  prerogatives,  he  necessarily  must  leave  many  of  the 
day-to-day  decisions  concerning  the  restaurants  of  his  managers — 
concerning  the  restaurants  to  his  managers. 

These  managers  interview  and  hire  employees,  grant  time  off 
and  resolve  problems.  It  thus  appears  that  the  employees  at  this 
one  facility,  the  Milwaukee  restaurant,  have  a  separate  community 
of  interest. 

Now,  these  are  the  opinions  which  reflect  the  broad  thrust  of  50 
years  of  precedent.  I  think  that  there  are  the  occasional  decisions 
which  come  up,  which  depart  from  this  broad  theme. 

What  I  have  presented  to  you  and  what  this  rule  for  criteria — 
this  rule  focuses  upon — represents  what  we  have  come  back  to  time 
and  time  again  as  a  basis  for  deciding  these  cases. 

Chairman  Talent.  Again,  that's  precisely  the  point.  You  just 
read  the  factors  in  that  case  Chairman  Dodson  thought  significant 
that  would  not  have  been  material  and  would  not  have  been  admis- 
sible in  a  hearing  based  on  the  proposed  rule  once  it  was  estab- 
lished that  a  statutory  supervisor  was  present. 
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A  person  could  be  a  statutory  supervisor  without  exercising  the 
attributes  that  you  just  mentioned.  I  mean,  it  seems  to  me,  Mr. 
Chairman,  you  are  making  the  point  that  the  board  time  and  again 
has  gone  off  on  issues  relating  to  centralization  of  labor  relations 
that  simply  are  not  necessarily  admissible  as  part  of  a  determina- 
tion of  whether  somebody  is  a  statutory  supervisor. 

Mr.  Gould.  Well,  if  we  look  at  the  issue 

Chairman  Talent.  Which  is  the  only  thing  that  would  be  mate- 
rial under  your  rubric. 

Mr.  Gould.  If  we  look  at  the  factors,  the  items  which  Chairman 
Dodson  found  to  be  appropriate  in  the  Essenbach  decision,  they  are 
the  kinds  of  problems  that  a  supervisor,  as  defined  in  Section  2, 
Subsection  11,  would  deal  with.  You  couldn't  be  a  supervisor  unless 
you  have  responsibility  for  the  matters  that  Chairman  Dodson  re- 
ferred to. 

Chairman  Talent.  You  don't  need  that  wide  range  of  responsibil- 
ity though,  do  you,  to  be  a  supervisor?  Isn't  it  enough,  for  example, 
just  to  direct  the  work  force  without  having  control  over  those 
kinds  of  day-to-day  decisions? 

Mr.  Gould.  You  don't  need  to  deal  with  all  of  the  issues  that 
were  dealt  with  here.  Yes,  that's  correct. 

Chairman  Talent.  A  couple  of  other  points.  You  mentioned  that 
even  under  the  rule  everybody  would  have  a  right  to  a  hearing.  I 
certainly  agree  with  you  that  there  would  be  a  hearing  on  the  unit 
question. 

But  would  you  not  agree  with  me  that  under  the  proposed  rule 
very  substantial  amounts  of  evidence  that  in  the  past  would  have 
been  admissible  as  relevant  to  the  board's  decision  would  not  be 
admissible? 

So  that,  in  effect,  yes,  you  have  a  hearing,  but  you  can't  intro- 
duce evidence.  I  mean,  in  other  words,  it's  like  you're  saying  before, 
you're  saving  money  because  people  don't  have  to  hire  lawyers.  But 
isn't  that  because  they  basically  just  lose?  I  mean,  you  don't  hire 
a  lawyer,  but  you  lose. 

The  whole  point  you're  making  about  the  increased  efficiency  of 
the  rule  means  that  substantial  amounts  of  evidence  that  the  board 
had  considered  to  be  relevant  before  are  no  longer  even  going  to  be 
admissible. 

Mr.  Gould.  Well,  the  evidence  that  would  be  placed  if  an  em- 
ployer wanted  to  rebut  geographical  separation  and  local  autonomy 
that  would  be  introduced  would  be  relating  to  interchange,  al- 
though again — employee  interchange. 

Although  again,  the  employee — the  employer  could,  and  I  know 
that  Chairman  Stevens  and  others  have  referred  derisively  to  this 
language  as  simply  hire  a  calculator,  a  statistician,  and  tell  them 
in  advance  which  side  of  the  numbers  they're  going  to  be  on. 

You  wouldn't  have  a  situation  where  the  Court  of  Appeals  for  the 
Ninth  Circuit  said  this  is  exceedingly  low  and  we  said  this  is  ex- 
ceedingly low  and  not  know  what  is  satisfactory.  You  would  know 
where  you  are. 

I  think,  Mr.  Chairman,  I  hope  you  would  join  me  in  supporting 
the  proposition  that  that  really,  particularly  in  today's  litigious  en- 
vironment, and  I  know  that  many  of  your  colleagues  are  concerned 
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about  the  amount  of  litigation  taking  place  in  our  society.  That 
would  be  a  good  thing. 

Chairman  Talent.  Mr.  Chairman,  let  me  say  to  you  that  I  have 
been  encouraged  by  your  statements  at  the  hearing  that  you  re- 
main, and  as  far  as  you  know,  I  suppose  the  rest  of  the  board  mem- 
bers remain  very  flexible  as  to  what  factors  might  be  eventually 
adopted  in  a  new  rule. 

You're  the  expert  on  these  things.  You  certainly  are  in  a  better 
position  to  determine  whether  some  rule  could  be  fashioned  that 
would  achieve  both  clarity  and  fairness  and  would  in  fact  not 
change  board  law. 

In  fact,  it  sounds  to  me  like  you  don't — at  least  that  you  are  not 
initiating  this  rulemaking  with  the  intent  of  changing  board  law. 
So,  it  may  be  possible  by  perhaps  adding  a  couple  of  factors  or 
changing  how  you  define  some  to  eliminate  some  of  the  concerns 
I've  had  if,  at  the  end  of  the  day,  you  end  up  perhaps  agreeing  with 
some  of  them. 

It's  certainly  going  to  be,  from  the  standpoint  of  administrative 
action,  your  purview  and  not  mine.  I  am  trying  to  point  them  out 
at  this  hearing  and  the  concerns  that  I  had.  Let  me  raise  another 
concern  that  I  ve  got  with  you.  I  don't  know  what  you're  planning 
to  do  about  this. 

But  let  me  just  outline  a  scenario  that  would  be  of  some  concern 
to  me.  In  my  judgment,  if  the  courts  on  appeal  of  this  rule  believe 
that  it  changes  substantially  the  parameters  of  board  law  and  re- 
sults— would  result  in  different  results  and  on  significant  number 
of  cases,  and  you  have  promulgated  the  rule  on  the  assumption 
that  it  won't,  it  is  going  to  be  very  vulnerable  to  judicial  challenge. 

Now,  I  am  asking  a  hypothetical,  the  premise  of  which  I  know 
you  would  deny.  But  there's  a  point  to  it.  So,  there  is  an  aspect  to 
this  that  you  can  address.  If  that  is  the  case,  then  you  may  end 
up  with  exactly  the  opposite  of  what  you're  seeking. 

Because  if  I  were  a  litigant  and  I  thought,  and  the  board  hands 
down  this  rule,  and  I  know  the  decision  regarding  appropriateness 
is  going  to  be  made  pursuant  to  the  rule,  I  would  be  encouraged 
to  make  offers  of  proof  regarding  things  like  centralization  of  labor 
relations  and  functional  integration  even  if  I  felt  that  under  the  old 
law  I  wouldn't  win  on  that. 

Because  if  I  make  the  offer  of  proof  and  eventually,  years  from 
now,  the  courts  end  up  reversing  and  remanding  the  rule,  then  my 
case  is  going  to  have  to  be  reopened.  Then  we  will  have  the  situa- 
tion that  Ms.  Velazquez  raised,  which  I  certainly  agree  happens  out 
there,  where  an  employer  simply  from  his  perspective  postponed 
the  evil  day  when  he  has  to  bargain  with  the  union  that  has  legiti- 
mately organized  his  unit. 

So  how  have  you  thought  about  that  at  all,  how  you  might  han- 
dle this  so  that  you  don't  have  a  situation  where  a  couple  of  years 
down  the  road  if  the  courts  end  up  dumping  the  rule  that  you've 
got  a  whole  lot  of  cases  that  have  to  be  reopened?  Are  you  going 
to  hold  cases  pending  litigation?  Or  is  it  just  simply  premature  to 
consider  this? 

Mr.  Gould.  Well,  we  haven't  addressed  that  issue.  Perhaps  that 
is  an  issue  that  we,  as  a  board,  should  address.  We  have  not  con- 
sidered that,  Mr.  Chairman. 
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Chairman  Talent.  I  would  just  simply  say  think  about  that  con- 
text. Because  there's  a  lot  of  people  here  who  believe.  Mr.  Skelton 
said  that  what's  the  point  of  all  this? 

It's  clearly,  I  think,  the  interest  is  such  that  there  is  a  lot  of  peo- 
ple who  are  involved  in  business  or  in  labor  law  who  believe  that 
this  is  going  to  have  a  practical  impact  other  than  administrative 
efficiency  on  what  they  do. 

Now,  maybe  they  are  all  wrong.  But  if  they're  not  all  wrong  and 
they  prove  to  the  courts  that,  then  it  seems  to  me  we're  in  a  situa- 
tion where  we  have  a  rule  that's  in  some  danger.  Because,  of 
course,  the  courts  will  defer  to  your  expertise,  assuming  that  you 
are  exercising  it  with  regard. 

If  you  simply  don't — ^decline  to  consider  something  because  you 
don't  think  it's  relevant  and  the  court  finds  that  it  is,  that's  the 
kind  of  situation  where  a  rule  gets  overturned.  I  don't  want  these 
cases,  and  I  know  you  don't,  that  you  see  you  have  to  go  back  and 
reconsider  a  bunch  of  rules. 

One  other  point  I  want  to  get  to  because  it  particularly  impli- 
cates this  Subcommittee,  the  Regulatory  Flexibility  Act.  Now,  my 
understanding  is,  the  board  has  not  done  a  reg  flex  analysis.  Is 
that  correct?  Tell  me  and  then  tell  me  why  you  haven't  done  it. 

Mr.  Gould.  Yes,  sir.  Section  605  of  the  Regulatory  Flexibility  Act 
provides  that  a  flexibility  analysis  need  not  accompany  a  notice  of 
proposed  rulemaking  providing  that  the  head  of  the  Agency  cer- 
tifies that  the  rule  will  not  have  a  significant  impact  on  a  substan- 
tial number  of  small  entities. 

As  I've  indicated,  this  will  have  an  economic  benefit,  if  anything, 
for  small  business  because  it  will  make  them  less  reliant  upon  liti- 
gation. The  statute  also  says  that  compliance  or  noncompliance 
with  the  Regulatory  Flexibility  Analysis  shall  not  be  the  subject  of 
a  review. 

One  of  the  leading  opinions  on  this  is  written  by  Justice — or 
Judge,  as  he  was  then — Scalia,  Thompson  against  Clark,  which 
have  upheld  this  principle.  I  would  say  additionally  that  we  don't 
believe  that  the  effects  of  our  rule  are  susceptible  to  the  kind  of  sci- 
entific dollar  amount  study  that  are  normally  contained  in  a  Regu- 
latory Flexibility  Analysis. 

But,  of  course,  again  I  want  to  say  that  we  are  very  anxious  to 
hear  from  small  business,  as  well  as  all  business,  on  what  their 
view  of  the  impact  of  this  rule  is. 

Chairman  Talent.  Well,  let  me  just  suggest  that  even  if  you  be- 
lieve the  rule  would  have  a  beneficial  aspect  to  small  business,  as 
I  understand  its  implementation  of  the  Reg  Flex  Law,  you  are  sup- 
posed to  conduct  the  analysis  even  in  those  circumstances  that 
Congressional  Record,  when  the  bill  was  passed. 

I'm  sorry  Mr.  Skelton  isn't  here  because  I  know  he  is  veiy  inter- 
ested in  this,  how  this  law  operates.  Indicates  that:  "Agencies  may 
undertake  initiatives  which  would  directly  benefit  such  small  enti- 
ties. Thus,  the  term  significant  economic  impact  is  neutral  with  re- 
spect to  whether  such  impact  is  beneficial  or  adverse." 

The  statute  was  designed  not  only  to  avoid  harm  to  small  enti- 
ties, but  also  to  promote  the  growth  and  well-being  of  such  entities. 
You  may  want  to  consider  that. 
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Mr.  Gould.  I  might  just  say  also,  Mr.  Chairman,  that  the  finding 
that  we  arrived  at  here  in  this  situation  the  Regulatory — the  flexi- 
bility analysis  was  not  required  is  consistent  with  the  approach 
that  we  employed  in  acute  health  care,  which  was  where  the  Su- 
preme Court  upheld  our  rulemaking  initiative. 

Chairman  Talent.  Well,  in  part,  I  am  advocating  for  the  act,  be- 
cause one  of  the  reasons  why  we  unanimously  pass  out  of  this  Sub- 
committee and  to  the  floor  a  law  putting  some  judicial  review  into 
regulatory  flex  analysis  is  that  too  many  agencies  were  just  being 
perfunctory  with  regard  to  it. 

I'm  not  suggesting  the  board  is  doing  that.  Certainly  you  haven't 
passed  enough  rules  to  be  an  offender  in  this  kind  of  thing.  But, 
on  behalf  of  the  Small  Business  Committee,  let  me  suggest  that 
really,  there  is  a  very  strong  bipartisan  consensus  on  behalf  of 
agencies  doing  this. 

I  would  hope  that  you  would  reconsider.  One  other  point  I  want 
to  make,  now,  we  talked  about  published  decisions.  We  don't  know 
how  many  unpublished  decisions  the  board  has  made  with  regard 
to  this  issue.  Isn't  that  correct?  We  just  don't  know? 

Mr.  Gould.  That's  correct.  I  did  conduct  a  review  of  the  1994  de- 
cisions, but  we  don't  know  the  total.  As  I  indicated,  I  think  I  indi- 
cated to  you  why  we  don't  know. 

Chairman  Talent.  Right. 

Mr.  Gould.  We  don't  have 

Chairman  Talent.  Resources. 

Mr.  Gould  [continuing],  a  retrieval  system. 

Chairman  Talent.  There  simply  is  no  empirical  evidence,  other 
than  subjective  opinions  on  the  part  of  people  working  at  the  board, 
who  certainly  are  in  a  position  to  have  informed,  subjective  opin- 
ions. 

But  there  isn't  any  objective  evidence  about  how  much  of  the 
board's  resources  or  litigant  resources  are  spent  on  this  cases, 
whether  that  is  increasing  over  time  or  declining  over  time.  I 
mean,  isn't  that  correct? 

Mr.  Gould.  Well,  we  know  that  the  issue  is  a  recurring  one,  not- 
withstanding the  fact  that  the  doctrine  has  been  well  settled  for 
more  than  3  decades. 

Chairman  TALENT.  Right.  But  we  don't  have  any  objective  evi- 
dence about  whether  the  resources  you're  expending  on  this  are  in- 
creasing or  decreasing  over  time.  That's  what  I'm  asking. 

Mr.  Gould.  We  don't  know  whether  they  are  increasing  or  de- 
creasing. All  that  we  do  know  is  that  these  issues  come  to  us  with 
a  fair  amount  of  frequency. 

Chairman  TALENT.  I  thank  you  for  your  patience.  Ms.  Velazquez, 
have  you  more  questions? 

Ms.  Velazquez.  I  just  would  like  to  ask  one  question  to  Mr. 
Gould. 

Mr.  Chairman,  do  you  feel  that  this  rule  in  any  way  is  sacrificing 
businesses  in  the  name  of  stability? 

Mr.  Gould.  I'm  sorry,  I  missed  the  first  part  of  your  question. 

Ms.  Velazquez.  If  you  feel  that  in  any  way  this  rule  is  sacrific- 
ing businesses  in  the  name  of  stability. 

Mr.  Gould.  Not  at  all.  I  think  that  this  is  promoting  the  inter- 
ests of  business,  particularly  small  business.  I  say  this,  not  only  be- 
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cause  of  the  fact  that  the  existing  system  is  imprecise  and  not  ad- 
vising the  small  businessman  or  woman  about  where  they  stand, 
but  also  because  we  look  at  so  many  criteria. 

Nobody  knows  by  looking  at  the  criteria,  most  of  which  we  dis- 
regard in  fact,  what  we're  going  to  rely  upon.  Nobody  knows  where 
they  stand.  It  is  the  fact  that  we  make  these  decisions  based  upon, 
as  we  say  so  frequently,  all  of  the  circumstances. 

That  is  really,  truly  arbitrary  and  imposes  a  burden  upon  busi- 
ness. That's  why  I  think  that  this  rule,  this  proposed  rule,  the  ap- 
proach that  we're  taking  will  lessen  the  burden  upon  interest  and 
enhance  the  competitiveness  of  American  industry,  and  be  fair  to 
both  employer  and  employee. 

Ms.  Velazquez.  Thank  you,  Mr.  Chairman. 

Chairman  Talent.  I  thank  the  gentle  lady,  and  again,  I  want  to 
thank  you  for  your  patience,  Mr.  Chairman.  You  have  indulged  me 
greatly,  and  I  appreciate  that.  The  opportunity  to  discuss  these 
kinds  of  issues  with  an  authority  such  as  yourself  brings  back  the 
old  days  when  I  did  this  on  a  routine  basis. 

So,  I  do  appreciate  the  opportunity.  I  think  this  is  a  very  impor- 
tant issue  about  which  there  has  been  a  lot  of  interest.  Again,  I 
want  to  thank  you  for  being  here. 

Mr.  Gould.  Thank  you,  Mr.  Chairman.  It's  a  pleasure  to  see  you 
again. 

Chairman  Talent.  We  will  move  immediately  to  the  next  panel, 
because  we  took  a  long  time  with  the  first  one.  So,  as  soon  as  the 
Chairman  and  his  staff  leave,  if  they  would  come  forward. 

I  will  try  with  this  panel  to  stick  to  the  5-minute  limit.  I  know 
that  some  people  have  travelled  here  and  I'm  grateful  for  that.  I'm 
not  going  to  cut  people  off. 

[Recess.] 

Chairman  Talent.  All  right.  You  have  all  thoughtfully  lined  up 
in  accordance  with  the  names  we  have  there.  That's  nice  of  you. 
We'll  just  go  from  our  left  to  right  here,  if  that's  OK  I  will  intro- 
duce witnesses  as  their  time  to  testify  comes  up. 

Again,  I'm  going  to  ask  you  if  you  can  to  summarize  your  testi- 
mony if  it's  longer  than  5  minutes.  On  the  other  hand,  and  particu- 
larly for  those  witnesses  who  have  come  a  long  distance,  if  there 
is  anything  you  feel  it's  important  to  say,  I  want  you  to  feel  free 
to  say  it. 

Our  first  witness  in  the  second  panel  is  Mr.  James  Coleman,  who 
is  the  general  counsel  for  the  National  Council  of  Chain  Res- 
taurants from  Arlington,  Virginia. 

Mr.  Coleman,  please  go  ahead. 

TESTIMONY  OF  JAMES  COLEMAN,  GENERAL  COUNSEL, 
NATIONAL  COUNCIL  OF  CHAIN  RESTAURANTS 

Mr.  Coleman.  Thank  you,  Mr.  Chairman  and  Congresswoman. 
As  you  have  stated,  I  am  here  in  my  capacity  as  general  counsel 
of  the  National  Council  of  Chain  Restaurants.  The  council  is  a 
Washington,  DC  trade  industry  group  which  represents  approxi- 
mately 40  of  the  Nation's  multiunit,  multi-State  chain  restaurant 
companies. 

Collectively,  these  40  companies  own  and  operate  approximately 
30,000  restaurant  establishments.  Then  through  franchise  and  li- 
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censing  agreements,  an  additional  50,000  establishments  are  oper- 
ated under  their  trademarks.  In  many  cases,  these  are  done  by  in- 
dividuals who  act  in  the  capacity  of  owner/operator. 

Mr.  Chairman,  I  am  going  to  try  to  be  very  brief,  and  stay  within 
your  rule.  I  note  that  the  council's  testimony  has  been  referenced 
somewhat  extensively  already,  so  I'm  going  to  try  to  be  even  briefer 
than  I  would  have  otherwise.  But  I  would  ask  that  our  written  tes- 
timony be  entered  into  the  record. 

Chairman  TALENT.  Without  objection.  That  will  be  the  case  for 
everybody  who  summarizes. 

Mr.  Coleman.  It's  the  council's  position  that  the  adoption  of  a 
rule  that  sets  forth  a  virtually  irrebuttable  presumption  that  a  sin- 
gle-location unit  is  appropriate  absent  extraordinary  circumstances 
is  unwise  and  would  be  counterproductive  because  of  the  adverse 
impact  that  such  a  rule  would  have  on  the  growth  and  expansion 
of  restaurants  and  other  small  retail  businesses. 

The  board  has  now  rejected  the  multi-factor  test  it  has  applied 
for  well  over  30  years  to  fashion  its  proposed  rule,  which  is  based 
on  three  very  limited  criteria.  With  one  broad  stroke,  the  board  will 
eliminate  30-plus  years  of  well-established  precedent  by  determin- 
ing that  the  currently  recognized  factors  of  functional  integration, 
centralized  management  control,  common  skills,  employee  transfers 
and  bargaining  history  will  in  the  future  be  considered 
nonmaterial. 

The  board  did  not  support  its  decision  to  eliminate  these  addi- 
tional factors  with  specific  case  law,  but  rather,  simply  engaged  in 
what  we  believe  is  second-guessing  of  prior  board  decisions. 

The  board's  proposed  rule  simply  fails  to  deal  with  the  underly- 
ing reality  of  most  businesses,  which  it  reluctantly  acknowledges 
require  centralized  control  and  functional  integration  of  its  retail 
operations. 

In  its  notice  of  proposed  rulemaking,  the  board  stated,  "Few  busi- 
nesses today  with  more  than  one  location  fail  to  maintain  central- 
ized control  over  the  conduct  of  operations.  It  is  a  matter  of  good 
business  practice." 

In  view  of  the  board's  recognition  that  more  businesses  exercise 
common  control  of  employment  and  labor  practices  at  geographi- 
cally independent  locations,  it  is  arbitrary  for  the  board  to  state 
that  centralized  control  is  a  non-material  factor  in  its  analysis  re- 
garding the  appropriateness  of  single-location  bargaining  units. 

If  the  period  from  1980  through  1994  of  the  board's  history  is  any 
measure  of  the  future,  ignoring  these  additional  factors  dem- 
onstrates that  in  approximately  one-half  of  the  cases,  the  board 
will  find  that  a  single  facility  unit  is  appropriate,  where  under  the 
prior  test,  based  on  the  same  or  similar  factual  record,  the  single 
facility  unit  would  have  been  held  to  be  inappropriate. 

Chairman  Talent.  Where  is  that  from  your  testimony?  What 
page  is  it  on? 

Mr.  Coleman.  Oh,  I'm  sorry. 

Chairman  Talent.  No,  that's  OK.  I  want  to  refer  to  it.  I  assumed 
you  were  reading  it. 

Mr.  Coleman.  It's  the  top  of  page  7. 

Chairman  Talent.  Seven. 
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Mr.  Coleman.  Right  about  there  in  the  middle,  "In  proposing  the 
instant  rule." 

Chairman  Talent.  Thank  you. 

Mr.  Coleman.  The  history  of  the  chain  restaurant  and  retail  in- 
dustry adjudication  of  this  issue  has  made  it  clear  that  the  pre- 
sumption of  a  single  facility  location  has  been  rebutted  on  numer- 
ous occasions,  given  the  centralization  of  management  in  this  in- 
dustry. 

Now,  if  the  board  inexplicably  seeks  to  group  the  restaurant  in- 
dustry and  retail  industry  with  every  other  industry  except  for 
public  utilities,  construction  and  ocean-going  vessels.  In  proposing 
the  rule,  the  board  fails  to  take  into  account  the  fact  that  the  chain 
restaurant  industry  is  different  from  other  industries  in  the  oper- 
ational requirements  for  uniformity  of  policies  and  procedures. 

This  uniformity  is  demonstrated  bv  many  chain  restaurants  hav- 
ing identical  exterior  and  interior  designs,  offering  the  same  lim- 
ited number  of  food  and  beverage  items  at  a  uniform  price,  having 
identical  hours  of  operation,  requiring  employees  to  wear  the  same 
or  similar  uniforms  during  working  hours,  and  maintaining  the 
same  labor  and  employee  relations  policies  and  rates  of  pay. 

The  board  has  found  it  significant  that  chain  restaurants  conduct 
business  under  standardized  policies  and  procedures,  subject  to 
close  centralized  control.  Prior  board  decisions  also  clearly  indicate 
that  the  chain  restaurants  tend  to  be  highly  integrated  enterprises. 
This  trend  will  no  doubt  continue,  given  tne  widespread  advances 
in  new  technology. 

Two  of  the  board's  stated  reasons  for  proposing  the  rule  are,  one, 
that  the  historical  likelihood  is  that  in  most  cases  a  single  facility 
will  be  found  to  be  appropriate,  and  two,  that  there  is  extensive 
litigation  currently  involved  and  there  are  delays  associated  with 
that  litigation. 

A  review  of  past  board  decisions  reveals  that  the  board's  reasons 
for  the  rule  are  not  supported  based  on  past  experience  or  by  any 
empirical  evidence  that  we  have  been  able  to  review. 

During  the  period  of  1980  through  1994  there  were  61  reported 
board  decisions  regarding  the  appropriateness  of  a  single  facility 
bargaining  unit.  In  33  of  those  cases,  the  board  held  that  the  single 
facility  was  not  an  appropriate  bargaining  unit.  In  only  28  cases 
did  the  board  find  that  the  single  facility  was  the  appropriate  bar- 
gaining unit. 

Given  the  fact  that  the  board  determined  that  a  single  location 
unit  was  not  appropriate  in  the  majority  of  its  decisions  published 
during  the  past  15-year  period,  the  Agency  should  not  now  promul- 
gate a  rule  which  would  create  an  irrebuttable  presumption  that 
the  single  facility  is  appropriate. 

The  board  has  not  supported  the  proposed  rule  with  any  empiri- 
cal evidence  of  extensive  litigation  or  delay.  A  review  of  the  re- 
ported decisions  by  the  board  during  the  35-year  period  of  1960 
through  1995,  reveals  that  litigation  regarding  the  appropriateness 
of  a  single  location  unit  has  declined  tremendously. 

I  would  just  like  to  briefly  direct  attention  to  the  chart,  Mr. 
Chairman,  that  you  held  up  that  is  attached  to  our  written  testi- 
mony and  is  here  in  a  blown -up  version.  I  direct  the  Subcommit- 
tee's attention  briefly  to  that  chart,  which  reflects  the  total  number 
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of  cases  involving  this  issue  in  5-year  increments  that  were  pub- 
lished in  board  decisions. 

As  you  can  see,  the  largest  number  of  published  board  decisions 
regarding  this  issue  were  decided  during  the  5-year  period  between 
1965  and  1969.  Seventy-three  such  decisions  were  issued. 

After  this  period,  the  number  of  published  decisions  concerning 
the  issue  have  declined  dramatically,  with  only  11  cases  having 
been  published  during  the  5-year  periods  from  1985  through  1989 
and  1990  through  1994,  respectively. 

In  fact,  during  1995,  there  were  no  published  board  decisions 
concerning  this  issue.  Thus,  the  board  has  averaged  only  two  pub- 
lished decisions  per  year  during  the  past  5  years.  Obviously,  we  be- 
lieve the  board's  premise  regarding  "extensive  litigation  currently 
involved"  is  in  fact  contradicted  by  the  board's  own  published  deci- 
sions. 

In  conclusion,  the  council  submits  that  the  board's  proposed  rule 
will  not  achieve  the  goals  announced  by  the  board.  The  multifactor 
test  currently  relied  upon  by  the  board  has  worked  well  for  well 
over  30  years  and  it  is  the  council's  position  that  there  is  no  valid 
reason  to  change  board  case  law  and  procedure  at  this  time. 

Accordingly,  the  council  respectfullv  urges  the  board  to  refrain 
from  engaging  in  the  proposed  rulemaking.  Thank  you. 

Chairman  Talent.  I  thank  you,  Mr.  Coleman, 

Our  next  witness  is  Ms.  Haunani  Kekuna,  chairwoman  of  the 
Franchisee  Advisory  Council  of  the  Coffee  Beanery  Advisory  coun- 
cil, K&I,  and  also  operator  and  owner,  I  think,  of  K&I  Management 
from  Allentown,  Pennsylvania. 

[Mr.  Coleman's  statement  may  be  found  in  the  appendix.] 

TESTIMONY  OF  HAUNANI  SUE  LIN  KEKUNA,  K&I 
MANAGEMENT/THE  COFFEE  BEANERY 

Ms.  Kekuna.  Thank  you,  Mr.  Chairman  and  Congresswoman. 
My  name  is  Haunani  Kekuna  and  I  am  appearing  here  today  on 
behalf  of  the  International  Franchise  Association.  The  Inter- 
national Franchise  Association  is  the  oldest  and  largest  trade  orga- 
nization that  represents  both  franchisors  and  franchisees. 

Since  1960,  the  IFA  has  worked  to  promote  a  healthy  and  vi- 
brant regulatory  climate  for  the  successful  expansion  of  franchis- 
ing. IFA  members  include  some  of  the  most  recognized  names  in 
the  retail  and  service  industries  who  have  proven  that  franchising 
provides  unique  advantages  over  traditional  methods  of  distribut- 
ing goods  and  sersaces. 

Franchising  works  in  many  different  industries  because  its 
unique  flexibility  allows  franchise  companies  to  respond  quickly  to 
changes  in  the  marketplace,  in  a  competitive  marketplace.  I  am 
here  to  share  IFA's  opposition  to  the  rule  proposed  by  the  National 
Labor  Relations  Board. 

Small  businesses  like  mine  are  faced  with  countless  challenges  to 
their  success.  To  add  another  Government  burden  like  the  proposed 
rule  will  further  diminish  our  chances  for  success,  as  Congressman 
Longley  already  articulated  from  his  constituents. 

This  proposal  would  deny  small  businesses  like  mine  the  oppor- 
tunity to  show  at  a  hearing  the  reasons  why  single  unit  organizing 
may  not  be  advantageous  or  fair  for  either  the  management  or  the 
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employees  in  an  integrated,  multiunit  business  like  many  fran- 
chises. 

In  addition,  there  appears  to  be  no  compelling  reason  to  change 
the  current  practice  of  evaluating  single  unit  organizing  requests 
on  a  case-by-case  basis.  For  any  retail  or  service  organization  or  op- 
eration, labor  costs  are  a  major  component  of  the  total  costs  of  run- 
ning the  business. 

Increases  in  workers'  and  unemployment  compensation  taxes, 
health  care  and  health  insurance  costs  and  other  employee  benefits 
already  limit  the  ability  of  many  U.S.  small  businesses  to  compete 
in  a  global  marketplace. 

The  proposed  NLRB  rule  further  threatens  our  ability  to  compete 
globally  and  to  maintain  uniformity  and  consistency  within  the  or- 
ganization. This  is  especially  important  in  a  franchised  business, 
which  depends  on  a  seamless  and  transparent  set  of  relationships 
to  deliver  customers  a  consistent  and  reliable  experience. 

If  enacted,  this  rule  will  expand  the  likelihood  of  increased  costs, 
limiting  our  ability  to  create  jobs  and  opportunities  for  our  current 
and  future  employees,  as  well  as  their  families. 

In  addition,  we  oppose  this  rule  because  it  implies  that  all  situa- 
tions fit  neatly  within  the  confines  of  a  single  rule  and  because  it 
creates  a  rigid  and  inflexible  structure  that  ignores  the  realities  of 
the  marketplace  in  which,  as  small  businesses,  struggle  daily  to 
compete. 

I  am  president  and  founder  of  K&I  Management,  Inc.,  a  company 
that  operates  three  gourmet  franchise  units  in  the  Philadelphia 
area.  We  have  been  in  business  since  1988  and  annually  employ  30 
to  50  employees. 

Our  experience  is  similar  to  that  of  many  thousands  of  small 
businesses  around  the  United  States.  Like  many  franchisees,  I  op- 
erate more  than  one  unit.  During  the  course  of  any  business  week 
I  have  many  employees  and  managers  working  at  several  different 
units,  depending  on  the  time  of  the  year,  the  level  of  activity  at  cer- 
tain stores,  and  the  travel  and  family  schedules  of  my  employees. 

Though  I  operate  several  locations,  the  management  and  oper- 
ational control  for  the  entire  business  is  mine.  I  do  not  manage 
each  unit  independently,  but  rather,  manage  each  unit  as  part  of 
an  integrated  whole.  The  proposed  rule  would  treat  each  of  my 
units  as  if  it  were  an  independently  operated  business  and  ignores 
the  fact  that  while  there  are  multiple  locations,  the  centralized 
management  function  is  essential  to  success. 

Of  the  nearly  550,000  franchised  businesses  in  the  U.S.,  many 
are  operated  by  businessmen  and  businesswomen  like  me  who  have 
more  than  one  location.  The  proposed  rule  is  a  threat  to  all  of  these 
small  businesses,  who  would  no  longer  have  an  opportunity  to  dem- 
onstrate at  a  hearing  the  similarity  of  skills,  functions,  and  work- 
ing conditions  of  their  employees,  the  centrality  of  control  of  their 
businesses,  and  the  degree  of  employee  interaction  within  those 
businesses. 

All  of  these  are  factual  determinations  which  potentially  argue 
against  single  unit  organizing,  but  as  questions  of  fact  would  not 
be  adequately  explored  under  the  NLRB  s  proposed  rule. 

In  the  interests  of  time  and  expediency,  the  proposed  rule  would 
deny  me  a  fundamental  right:  The  opportunity  to  state  my  case 
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and  explain  the  essential  nature  of  centralized  management  to  a 
franchised  business. 

Small  business  in  general,  and  franchising  in  particular,  have 
consistently  been  job  creators  during  the  past  decade.  As  Fortune 
500  companies  lay  off  thousands  of  employees,  those  of  us  who  op- 
erate small,  independent  businesses  have  successfully  created  em- 
ployment opportunities  and  wealth  for  literally  millions  of  Ameri- 
cans and  their  families. 

If  our  Nation  is  to  enjoy  the  blessings  of  this  successful  pattern 
of  employment  opportunity  and  wealth  creation,  the  Federal  Gov- 
ernment must  not  further  burden  small  businesses  and  their  em- 
ployees and  families  with  costW  and  unnecessary  regulations. 

On  behalf  of  the  members  of  the  International  Franchise  Associa- 
tion and  the  thousands  of  other  small  businesses,  owners  and  oper- 
ators around  the  country,  I  urge  the  Subcommittee  to  communicate 
our  opposition  to  this  rale  to  tne  NLRB  and  ask  the  proposed  rule 
be  withdrawn. 

Thank  you  for  the  opportunity  to  be  here  today. 

Chairman  Talent.  Thank  you,  Ms.  Kekuna. 

The  next  witness  is  Mr.  Rock  Magnan,  vice  president  of  oper- 
ations of  Con-Way  Transportation  Services,  Inc.  of  Menlo  Park, 
California. 

You  have  come  a  long  way,  sir,  and  we  appreciate  it. 

[Mr.  Ms.  KeKuna's  statement  may  be  found  in  the  appendix.] 

TESTIMONY  OF  ROCK  MAGNAN,  VICE  PRESIDENT- 
OPERATIONS,  CON-WAY  TRANSPORTATION  SERVICES 

Mr.  Magnan.  Good  afternoon,  Mr.  Chairman  and  Congress- 
woman  Velazquez.  As  stated,  my  name  is  Rock  Magnan.  I  am  vice 
president  of  operations  for  Con-Way  Transportation  Services  in 
Menlo  Park,  California. 

We  operate  three  less-than-truckload  carriers  and  a  nationwide 
over-the-road  and  intermodal  truckload  company.  We  opened  for 
business  in  1983  and  have  grown  to  $1.3  billion  in  revenues  in 
1995.  We  employ  14,000  employees  in  all  50  States  and  in  Canada. 

CTS  is  not  a  small  business.  We  have  over  300  service  centers 
ranging  in  size  from  2  employees  to  over  500.  Most  facilities  have 
managers  on  site,  but  well  over  100  do  not.  The  issue  of  single  loca- 
tion bargaining  units  in  representation  cases  is  important  to  the 
trucking  industry,  whether  the  firm  is  a  small  business  or  a  na- 
tional transportation  company  like  CTS. 

Congress  began  to  deregulate  the  trucking  industry  in  1980.  The 
companies  that  survived  and  thrived  under  these  new,  freer  mar- 
ket conditions  found  new  efficiencies,  reduced  costs,  and  improved 
their  service. 

The  key  elements  to  success  in  today's  trucking  environment  are 
a  system- wide  approach  to  planning  and  coordination,  flexibility  to 
meet  customers'  needs  and  a  quality  team  of  drivers. 

We  use  a  computerized  system  of  dispatch  at  centralized  loca- 
tions to  efficiently  plan  routes  and  schedules  on  a  daily  basis,  to 
meet  our  on-time  service  standards  and  reduce  our  costs.  Drivers 
work  at  various  ftinctions  during  the  course  of  the  work  day  from 
dock,  to  pickup  and  delivery,  to  line  haul,  and  perform  light  main- 
tenance duties. 
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The  interaction  of  service  centers  and  drivers  is  a  way  of  life  for 
our  trucking  company.  The  line  haul,  or  what  we  call  the  freight- 
flow  operation  of  our  company,  is  how  we  move  freight  between 
service  centers.  Drivers  move  freight  from  facility  to  facility.  They 
work  on  a  common  dock  with  employees  from  various  locations  to 
drop  off  freight  and  coordinate  loads. 

Our  drivers  run  what  we  call  a  meet- and- turn  operation,  which 
runs  much  like  the  old  Pony  Express  operation.  Drivers  from  var- 
ious locations  meet  at  various  truck  stops  or  sites  along  the  high- 
way to  exchange  freight,  to  move  freight  in  a  relay  fashion  across 
our  system. 

Without  centralized  freight  flow  control  and  dispatch  and  com- 
monality of  work  rules,  a  system-wide  line  haul  operation  would  be 
almost  impossible  to  manage.  An  operating  environment  with  mul- 
tiple contracts,  various  labor  unions  and  a  variety  of  work  rules 
would  render  us  noncompetitive  in  today's  market. 

In  our  business  there  should  not  be  the  presumption  that  a  sin- 
gle facility  is  an  appropriate  bargaining  unit.  A  trucking  company 
must  function  as  an  organized  system  to  be  competitive  and  serv- 
ice-sensitive. 

The  NLRB  should  continue  to  allow  inquiries  into  the  facts  of  in- 
tegration of  operation,  centralization  of  labor  relations,  and  the 
community  of  interests  of  the  employees,  as  well  as  the  viability  of 
the  bargaining  unit  to  determine  if  a  bargaining  unit  is  appro- 
priate. 

Thank  you,  Mr.  Chairman. 

Chairman  Talent.  Thank  you,  Mr.  Magnan. 

Next  witness,  Mr.  Harold  Coxson  of  Coleman,  Coxson,  Penello, 
Fogleman  and  Cowen,  for  the  American  Bankers  Association, 
Washington,  DC. 

[Mr.  Magnan's  statement  may  be  found  in  the  appendix.] 

TESTIMONY  OF  HAROLD  P.  COXSON,  AMERICAN  BANKERS 
ASSOCIATION 

Mr.  Coxson.  Thank  you,  Mr.  Chairman,  and  Ms.  Velazquez.  I 
am  here  today  representing  the  American  Bankers  Association.  I 
would  also  note  that  I  serve  as  1  of  25  lawyers  on  the  NLRB's  Man- 
agement Advisory  Panel,  selected  by  the  current  chairman  and 
members  of  the  National  Labor  Relations  Board. 

Banking  is  perhaps  the  most  regulated  industry  in  the  United 
States.  As  a  result  of  such  extensive  regulations,  bank  operations 
are,  by  necessity,  highly  centralized  and  fully  functionally  inte- 
grated. This  makes  banks  particularly  ill-suited  for  single-oranch 
bargaining  units,  which  would  result  in  the  proliferation  and  frag- 
mentation of  small  groups  of  employees  for  purposes  of  union  orga- 
nizing and  collective  bargaining. 

Federal  regulatory  monitoring  requires  a  high  degree  of  stand- 
ardization of  all  bank  activities  and  mandates  uniform  procedures 
in  all  branches  and  head  offices.  Today  there  are  10,000  commer- 
cial banks  in  the  United  States,  of  which  more  than  4,200  operate 
two  or  more  branches. 

A  typical  small  bank  has  two  branches.  Larger  institutions  oper- 
ate hundreds  of  branches.  Many  of  these  branches  are  virtually 
identical,  with  identical  procedures,  operations  and  personnel  poli- 
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cies,  with  nearly  identical  employee  skills,  functions  and  working 
conditions,  and  with  little  real  local  autonomy  on  labor  relations 
practices. 

Mr.  Chairman,  the  banks'  real  concern  with  this  rule  is  not  that 
unions  will  organize  employees  in  the  industry — ^that's  up  to  the 
employees  involved — but  that  the  rule  will  result  in  unreasonably 
fragmented,  chaotic,  unstable  collective  bargaining  relationships 
with  individual  branches  being  organized  and  represented  for  pur- 
poses of  collective  bargaining  by  multiple  unions  with  multiple  con- 
tract expirations  and  different  contract  terms  and  work  rules.  This 
flies  in  the  face  of  other  Federal  regulations  in  the  banking  indus- 
try which  require  highly  centralized  and  functional  integration  of 
banks. 

Mr.  Chairman,  this  is  not  a  minor  issue  for  banks,  despite  what 
NLRB  Chairman  Gould  describes  as  a  "crap-shoot."  What  he  calls 
a  "crap-shoot" — unit  determination — is  at  the  heart  of  our  collective 
bargaining  system,  which  even  the  most  basic  text  on  labor  law  ac- 
knowledges. Unit  determination  provides  the  initial  context  in 
which  employees  may  exercise  their  right  to  freedom  of  choice,  as 
well  as  the  basic  framework  within  which  collective  bargaining  will 
either  succeed  or  fail. 

As  the  NLRB  stated  over  30  years  ago,  if  the  NLRB's  unit  deter- 
mination fails  to  relate  to  the  factual  situation  with  which  the  par- 
ties must  deal,  efficient  and  stable  collective  bargaining  is  under- 
mined, rather  than  fostered. 

Chairman  Tai^nt.  Where  are  you  in  the  statement,  Mr.  Coxson? 

Mr.  Coxson.  Page  3. 

Chairman  Talent.  Three.  Good. 

Mr.  Coxson.  The  Supreme  Court  has  emphasized  that  the  test 
of  an  appropriate  bargaining  unit  is  not  susceptible  to  inflexibile 
rules;  in  fact,  the  determination  should  be  flexible,  taking  into  ac- 
count the  factual  circumstances  of  each  workplace. 

While  the  board  has  established  certain  presumptions  in  favor  of 
single  facility  bargaining  units,  including  such  a  presumption  in 
the  banking  industry,  it  has  been  careful  to  consider  specific  factors 
in  a  case-by-case  analysis  which  may  rebut  such  presumptions. 

In  Hawaii  National  Bank,  for  example,  then-NLRB  Chairman 
Miller  stated,  "Because  of  the  highly  integrated  functional  oper- 
ation of  banks  generally,  we  ought  to  closely  scrutinize  the  facts  in 
each  individual  case  arising  in  the  banking  industry,  applying  no 
preconceived  notions  or  presumptions."  Since  Hawaii  National 
Bank,  the  board  has  applied  the  single  facility  presumption  to 
banks  with  only  mixed  success  in  the  courts. 

The  NLRB's  proposed  rule  is  disappointing  because  it  substitutes 
a  mechanical-mathematical  rule  for  carefully  reasoned  analysis  on 
a  case-by-case  basis.  After  nearly  60  years  of  judicial  deference  to 
the  board's  substantive  expertise  based  on  careful,  case-by-case 
analysis  of  unit  determinations,  the  board  now  proposes  inflexible 
rulemaking.  Even  in  light  of  today's  complex  new  workplace  oper- 
ations, organizational  structures  and  rapid  technological  develop- 
ments, the  Agency  now  announces  that  it  merely  neeofs  to  apply  an 
inflexible  mechanical  rule  for  unit  determinations. 

In  a  recent  speech,  Chairman  Gould  denigrates  unit  determina- 
tions— this  once  important  and  proud  function  of  the  Agency  and 
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the  job  duties  of  countless  professional  board  staff— to  a  simple  ad- 
ministrative task,  by  announcing  that  in  his  view  the  proposed  rule 
only  requires  a  calculator  and  an  odometer  to  administer. 

The  proposed  rule  totally  eliminates  from  consideration  by  the 
board  and  the  Federal  courts  the  most  critical  and  most  relevant 
factors  in  unit  determinations  in  the  banking  industry  which,  if 
given  their  deserved  weight  in  the  reality  of  today's  banking  oper- 
ations, would  tend  to  rebut  the  single  location  presumption  in 
banking  units.  Conversely,  the  only  factors  the  NLRB  will  now  con- 
sider in  unit  determinations  are  the  least  relevant  to  banks  and 
are  skewed  in  favor  of  single  location  units. 

The  narrow  "extraordinary  circumstances"  exception  relying  on 
the  "temporary  interchange  of  employees"  seems  to  suggest  that 
the  only  way  for  banks  to  avoid  fragmented  single  facility  units  is 
to  keep  their  employees  on  a  conveyor  belt  oetween  branches 
through  frequent  interchange. 

The  proposed  rule  also  will,  in  effect,  give  controlling  weight  to 
the  "extent  of  organizing"  as  dictated  by  the  union's  petitioned-for 
unit.  This,  despite  the  clear  prohibition  on  that  practice  contained 
in  Section  9(c)(5)  of  the  National  Labor  Relations  Act.  That  section 
was  added  by  Congress  in  1947  to  prevent  the  NLRB  from  conduct- 
ing representation  elections  involving  only  those  employees  the 
union  thinks  it  can  count  on  to  vote  for  it.  To  return  to  the  abuses 
of  the  past  by  permitting  the  union  to  gerrymander  a  petitioned- 
for  unit  would  frustrate  the  basic  objectives  of  unit  determination. 

By  analogy  to  Congressional  elections,  challengers  to  incumbent 
Members  of  Congress  should  not  be  permitted  to  count  only  the 
votes  from  those  parts  of  an  established  congressional  district 
which  may  be  more  favorable  to  the  challenger  nor  to  allow  the 
challenger  to  redefine  the  district's  boundaries  in  each  election  to 
better  suit  the  challenger's  election  prospects. 

Congressional  districts,  like  appropriate  bargaining  units,  should 
be  drawn  on  the  basis  of  a  variety  of  factors,  the  most  fundamental 
of  which  is  a  "community  of  interest"  among  voters  which  must 
exist  if  an  elected  official  is  to  govern  effectively,  just  as  must  exist 
if  a  union  is  to  represent  its  members  and  bargain  effectively.  Ig- 
noring the  common  interest  of  employees  by  pitting  employees  at 
one  branch  against  those  of  another  branch  where  one  branch  is 
represented  by  a  union  and  others  are  unrepresented,  or  where 
branches  are  represented  by  different  unions,  will  create  friction  in 
employee  relations  and  chaos  in  labor  relations. 

It  will  undermine,  rather  than  foster,  stable  collective  bargain- 
ing. That  is  not  in  the  best  interests  of  either  employers  or  employ- 
ees. 

Mr.  Chairman,  the  American  Bankers  Association  respectfully 
suggests  that  the  proposed  rule  should  be  withdrawn.  While  NLRB 
Chairman  Gould's  reference  to  the  Agency's  need  for  only  a  calcula- 
tor and  odometer  to  administer  the  rule  is  undoubtedly  a  rhetorical 
flourish,  if  the  proposed  rule  is  promulgated  it  does  suggest  an  ap- 
parent ability  to  reduce  the  board's  budget  rather  substantially  and 
cut,  if  not  eliminate,  staff  resources  currently  devoted  to  this  area 
of  the  Agency's  specialized  expertise. 

The  board  should  keep  the  record  open  for  additional  comments 
and  schedule  hearings.  What  Chairman  Gould  refers  to  as  "proce- 
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dural  overkill" — the  scheduling  of  an  NLRB  hearing — is  really 
nothing  more  than  due  process.  I  guess  the  question  is  whether  we 
in  the  business  community  will  be  duly  processed. 

Delaying  promulgation  of  the  proposed  rule  is  compelled  also  by 
board  tradition,  where  it  has  been  a  consistent  practice  not  to  re- 
verse legal  precedent  or  make  major  procedural  or  substantive 
changes,  absent  a  full  complement  of  confirmed  members  on  the 
board,  nor  to  make  such  changes  based  on  the  vote  of  a  recess  ap- 
pointee to  the  board. 

If  the  board  does  promulgate  a  final  rule.  Congress  should  con- 
sider the  most  appropriate  means  of  reversing  that  rule,  either 
through  specific  appropriations  riders  or  a  legislative  amendment. 

Thank  you. 

Chairman  Talent.  Thank  you. 

Our  next  witness  is  Joann  Shaw,  Society  for  Human  Resource 
Management  from  Chicago,  Illinois. 

[Mr.  Coxson's  statement  may  be  found  in  the  appendix.] 

TESTIMONY  OF  JOANN  M.  SHAW,  UNIVERSITY  OF  CfflCAGO 
HOSPITALS 

Ms.  Shaw.  Good  afternoon,  Mr.  Chairman  and  Congresswoman 
Velazquez.  My  name  is  JoAnn  Shaw.  I  am  vice  president  of  Human 
Resources  and  Support  Services  at  the  University  of  Chicago  Hos- 
pitals and  Health  Systems. 

I  am  appearing  today  on  behalf  of  the  Society  for  Human  Re- 
source Management,  SHRM,  and  the  American  Society  for 
Healthcare  Human  Resources  Administrators,  ASHHRA.  SHRM, 
the  leading  voice  of  the  human  resource  profession,  represents  the 
interest  of  more  than  70,000  professional  and  student  members 
from  around  the  world. 

Fifty-seven  percent  of  our  SHRM  members  are  from  companies 
with  less  than  1,000  employees.  ASHHRA  is  a  professional  mem- 
bership group  of  the  i^erican  Hospital  Association.  ASHHRA 
membership  is  made  up  of  chief  human  resource  officers  from 
healthcare  organizations  throughout  the  country,  many  from  aca- 
demic medical  centers,  many  from  small  community  hospitals. 

This  is  the  first  time  that  SHRM  and  ASHHRA  have  had  the  op- 
portunity to  present  joint  testimony  before  the  Congress.  I  have 
over  22  years  of  experience  as  a  human  resources  professional.  I 
truly  appreciate  the  opportunity  to  testify  regarding  the  National 
Labor  Relations  Board's  proposed  rule  related  to  single  location 
bargaining  units  in  representation  cases. 

If  adopted,  this  rule  would  automatically  make  a  single  location 
unit  appropriate  for  collective  bargaining  purposes,  unless  at  the 
outset  an  employer  can  establish  that  extraordinary  circumstances 
exist.  It  is  apparent  that  the  extraordinary  circumstance  exception 
will  be  exceedingly  narrow. 

The  healthcare  industry  is  at  a  critical  juncture  today.  We  are 
all  struggling  to  control  costs  so  that  our  services  to  our  patients 
can  be  widely  accessible  to  the  public  at  large  and  so  that 
healthcare  costs  do  not  unduly  burden  our  economy.  At  the  same 
time,  we  are  opening  satellite  community  cHnics  and  facilities  to  in- 
crease the  accessibility  of  our  patient  services  throughout  society. 
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By  opening  these  small  satellites  in  various  communities,  we 
hope  to  encourage  all  members  of  society  the  ability  to  obtain  bet- 
ter health  care.  Obviously,  opening  and  maintaining  these  commu- 
nity-based satellites  has  a  cost  attached  to  it. 

In  order  for  these  operations  to  be  economically  viable,  we  must 
do  all  that  we  can  to  minimize  the  administrative  costs  and  our 
overhead.  The  board's  proposed  rule  profoundly  concerns  us  be- 
cause it  would  have  precisely  the  opposite  effect. 

Indeed,  we  believe  that  its  application  to  our  industry  would  be 
contrary  to  Congress'  admonition  against  the  proliferation  of  bar- 
gaining units  when  it  extended  the  NLRA  application  to  the 
healthcare  industry  in  1974. 

Under  current  NLRB  rules,  each  healthcare  institution  has  the 
potential  for,  at  most,  eight  bargaining  units.  However,  it  is  not  un- 
common for  community-based  operations  to  be  open  just  a  few 
miles  apart. 

If  this  proposed  rule  is  adopted  and  applied  to  our  industry,  we 
face  the  substantial  likelihood  that  the  healthcare  industry  could 
have  as  many  as  40  potential  bargaining  units.  This  would  De  true 
no  matter  how  the  institution  is  structured  or  the  degree  to  which 
its  facilities  are  integrated. 

We  are  deeply  concerned  that  the  probable  proliferation  of  poten- 
tial bargaining  units  at  each  new  clinic  or  other  ambulatory  care 
facility  will  discourage  many  institutions  from  opening  new,  vital 
community  healthcare  operations. 

Further,  if  such  small  community  facilities  are  opened  and  are 
confronted  with  multiple  bargaining  units,  their  continued  eco- 
nomic viability  may  very  well  be  jeopardized.  The  healthcare  indus- 
try understands  and  appreciates  the  fact  that  the  act  encourages 
collective  bargaining. 

We  embrace  the  principle  as  well.  We  simply  desire  doing  so  on 
a  basis  that  is  practical  and  efficient,  so  that  it  does  not  impair  our 
ability  to  provide  our  services  as  broadly  as  possible.  We  firmly  be- 
lieve that  this  goal  is  better  served  by  permitting  our  industry  to 
continue  to  have  the  opportunity  to  have  historical  single  location 
unit  factors  adjudicated. 

An  automatic,  almost  conclusive  presumption  that  each  of  our  fa- 
cilities constitutes  a  springboard  for  several  additional  bargaining 
units  will  impede  the  availability  of  healthcare  services  to  our  com- 
mimity  at  large. 

Thank  you  very  much  for  the  opportunity  to  testify. 

Chairman  Talent.  Thank  you,  Ms.  Shaw,  for  that  testimony. 

Our  next  witness  is  a  very  distinguished  actor  in  the  field  of 
labor  law,  Mr.  Curtis  Mack,  counsel  of  the  International  Mass  Re- 
tail Association  from  Arlington,  Virginia. 

[Ms.  Shaw's  statement  may  be  found  in  the  appendix.] 

TESTIMONY  OF  CURTIS  L.  MACK,  ESQ.,  MACK,  WILLIAMS, 
HAYGOOD  &  MCLEAN 

Mr.  Mack.  Good  afternoon,  Mr.  Chairman,  Ms.  Congress  woman. 
I  am  Curtis  Mack.  I'm  from  Atlanta,  Georgia.  I'm  here  on  behalf 
of  the  International  Mass  Retail  Association.  I  have  presented  to 
the  Subcommittee  some  written  remarks  which  we  hope  to  submit 
to  the  record. 
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Getting  away  from  the  written  remarks,  I  would  like  to  supple- 
ment my  remarks  by  verbal  conversation,  talking  about  back- 
ground and  experience.  Over  the  last  25  years,  I  have  known 
Chairman  Gould  quite  well.  In  fact,  during  the  nomination  process 
I  supported  Chairman  Gould  for  the  position  he  now  holds.  Chair- 
man Gould  and  my  relationship  go  back  extensively  over  those  25 
years. 

In  addition  to  that,  I  served  on  the  Advisory  Commission  of  the 
NLRB  where  Chairman  Gould  and  other  members  appointed  me  as 
a  management  representative.  During  the  last  25  years  I  have  rep- 
resented employers  before  the  National  Labor  Relations  Board.  I 
have  worked  for  the  National  Labor  Relations  Board  in  Cleveland, 
Ohio,  and  also  served  as  regional  director  of  the  National  Labor  Re- 
lations Board  in  Atlanta,  Georgia. 

During  the  time  I  served  as  regional  director  in  Atlanta,  Georgia, 
I  always  believed  that  making  decisions  in  bargaining  units  was 
perhaps  the  most  important  aspect  of  our  job.  If  we  made  the  right 
decision,  we  promoted  and  enhanced  the  collective  bargaining  proc- 
ess. If  we  made  the  wrong  decision  as  regional  directors,  we 
thwarted  the  process  of  collective  bargaining  and  made  the  process 
frustrating  and  difficult  for  employees,  unions  and  employers. 

That  part  of  our  job  was  awfully  important.  It  required  us  to  use 
a  great  deal  of  informed  discretion,  both  looking  at  the  employer's 
operation,  looking  at  interrelationship  of  employees,  integration  of 
skills  and  labor  relations. 

To  the  extent  we  made  that  decision,  there  was  some  room  for 
the  union  and  the  employer  to  bargain  about  something  and  there 
was  some  room  to  make  that  process  work.  As  I  read  the  proposed 
rule,  notwithstanding  my  good  friend  Mr.  Gould's  comments,  this 
rule  wreaks  havoc  on  the  process  of  collective  bargaining  and  labor 
relations. 

It  is  a  drastic  departure  and  demarcation  from  extant  board  law 
as  I  have  come  to  understand  it  over  the  last  25  years.  The  pro- 
posed rule  that  the  board  is  now  considering  would  essentially 
eliminate  the  need  of  the  regional  director  to  bring  any  discretion, 
judgment,  or  common  sense  to  his  or  her  job  in  trying  to  make  deci- 
sions to  promote  collective  bargaining. 

This  rule  repeals  and  rescinds  30  years  of  board  law  and  those 
30  years  of  board  law  have  worked  quite  well  for  the  collective  bar- 
gaining process.  Now  that  we  know  that  the  proposed  rule  changes 
the  law,  we  ask  ourselves — or  we  should  ask — is  there  any  benefit 
or  value  to  this  new  law  if  the  rule  takes  effect? 

I  see  no  value,  no  benefit  whatsoever.  As  Chairman  Gould  points 
out  at  page  2  of  his  written  remark,  he  says  he  excludes  certain 
industry  from  the  rule  because  the  evidence  does  not  show  suffi- 
cient uniformity  to  indicate  that  a  rule  would  work. 

I  read  from  that  very  clearly,  if  industries  and  enterprises  are 
not  uniform,  a  mechanical  rule  does  not  promote  collective  bargain- 
ing; in  fact,  it  retards  the  bargaining  process. 

In  my  experience  as  regional  director,  looking  at  cases  through- 
out the  South,  I  did  not  find  that  uniformity  fi^om  industry  to  in- 
dustry. In  fact,  I  did  not  find  uniformity  from  one  employer's  loca- 
tion to  another.  I  did  not  find  uniformity  from  a  regional  office  to 
another  regional  office. 
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It  is  ludicrous  to  suggest  to  me  that  healthcare  and  others  are 
not  uniform,  but  fast  food  chain  restaurants,  manufacturing  plants, 
are  uniform  from  Alabama  to  South  Florida  or  Mississippi. 

Maybe  Chairman  Gould  and  the  board  members  know  something 
that  I  do  not  and  something  that  I  did  not  find.  At  least,  I  think 
if  I  had  applied  the  mechanical  or  robotic  approach  to  unit  deci- 
sions in  Atlanta,  Georgia,  collective  bargaining  would  have  been  set 
back  for  50  years. 

I  thought  the  citizens,  the  taxpayers  and  the  Government  wanted 
me  to  bring  a  measure  of  judgment  and  common  sense  to  that  proc- 
ess. That's  what  I  did.  I  think  we  have  promoted  the  bargaining. 

In  support  of  the  rule,  the  Chairman  and  the  proponents  make 
reference  to  wasteful  litigation.  I  did  not  find  the  wasteful  litiga- 
tion and  representation  cases  as  regional  director.  At  least  in  those 
areas  where  wasteful  litigation  threatened  to  present  itself,  there 
are  more  reasonable  and  rational  measures  that  a  regional  direc- 
tor— and  all  of  them  do — should  take  to  avoid  that. 

If  a  hearing  is  scheduled  or  about  to  go  forward  when  there  are 
no  genuine  issues  of  material  facts  on  those  things  that  are  rel- 
evant to  a  unit,  the  regional  director  and  his  staff  or  her  staff  have 
the  power  and  authority  to  terminate  that  hearing  and  move  the 
proceeding  forward. 

That's  what  should  be  done,  rather  than  this  draconian  new  rule 
process.  Finally,  Mr.  Chairman,  and  Ms.  Congressperson,  if  we 
enact  this  rule  as  now  proposed  it  will  have  a  devastating  impact 
on  inner  city  kids,  new  entrants  to  the  job  market,  and  persons 
coming  into  the  labor  movement  wanting  to  progress  and  advance 
themselves  to  higher  position. 

For  example,  most  employers  will  hire  persons  at  one  location 
and  give  them  promotional  opportunities  at  multiple  facilities  until 
the  entry-level  person  gets  to  a  higher  level.  That  is  possible  when 
you  have  integrated  workplace  and  you're  looking  at  the  appro- 
priate factors. 

If  we  take  the  mechanical  approach  suggested  by  the  rule,  there 
will  be  no  opportunities  for  young  folks  to  get  promoted  from  Job 
A  to  Job  B,  because  that  will  be  in  another  union  district.  In  sum, 
my  experience  tells  me  that  this  rule  ought  to  be  rejected  and  the 
board  should  continue  to  do  that  which  has  worked  admirable  for 
more  than  35  or  40  years.  Allow  the  regional  director  to  use  com- 
mon sense  and  good  judgment  to  promote,  rather  than  retard  or 
strangle  collective  bargaining. 

Thank  you. 

Chairman  Talent.  Thank  you,  Mr.  Mack. 

Our  next  witness  is  Mr.  Peter  Ford,  assistant  general  counsel  of 
the  United  Food  and  Commercial  Workers  Union. 

Mr.  Ford,  I  guess  we  have  a  vote  coming.  I'm  inclined  to  let  you 
go  ahead  and  do  your  testimony.  If  you  need  extra  time,  however, 
after  we  have  to  leave  for  a  vote,  you  certainly  would  be  entitled 
to  it  when  we  came  back.  But  let's  see  if  we  can't  get  it  in  and  that 
way  we  can  go  right  to  questions  when  we  come  back. 

[Mr.  Mack's  statement  may  be  found  in  the  appendix.] 
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TESTIMONY  OF  PETER  J.  FORD,  UNITED  FOOD  & 
COMMERCIAL  WORKERS  INTERNATIONAL  UNION,  AFI^-CIO 

Mr.  Ford.  Thank  you,  Mr.  Chairman.  Good  afternoon,  and  Con- 
gresswoman  Velazquez.  For  the  record,  I  have  submitted  some 
written  materials  which  I  assume  will  be  made  part  of  the  record. 
What  I  would  like  to  do  is  briefly  summarize  the  major  points  in 
that  testimony  and  then,  time  permitting,  comment  on  some  of  the 
comments  that  have  already  been  made  today. 

The  AFL-CIO  intends  to  submit  written  comments  in  the  notice 
and  comment  procedure.  We  have  not  done  so,  but  will  be  doing  so 
shortly.  Therefore^  rather  than  discuss  the  specifics  of  the  proposed 
rule,  I  would  like  to  talk  about  our  view  that  the  rule  is  desirable 
and  feasible. 

The  National  Labor  Relations  Act  ^ves  the  board  broad  discre- 
tion to  determine  appropriate  bargainmg  units  and  explicit  author- 
ity to  conduct  rulemaking.  After  years  of  criticism  from  the  legal 
community  for  failing  to  use  its  substantive  rulemaking  power,  the 
board  finally  adopted  a  rule  establishing  bargaining  units  in  the 
healthcare  industry  and  that  rule  was  unanimously  upheld  by  the 
Supreme  Court  in  the  American  Hospital  case. 

The  merits  of  using  rulemaking,  which,  as  Judge  Richard  Posner 
has  noted  include,  "a  gain  in  certainty,  predictability,  celerity,  and 
economy,"  apply  with  equal  force  to  the  proposed  rule  regarding 
single  location  bargaining  units. 

Through  adjudication  the  board  has  ruled  that  such  units  are 
presumptively  appropriate.  The  problem  is  that  in  determining 
whether  the  single  location  presumption  has  been  rebutted,  the 
board  applies  a  vague,  multiiactor  community  of  interest  analysis 
that  reportedly,  to  quote  the  Sav-On  Drug  case,  includes  all  the  cir- 
cumstances of  the  case,  though  in  practice  three  factors  are  as- 
signed principal  weight:  Employee  interchange,  geographical  prox- 
imity, and  local  supervisory  autonomy. 

This  approach,  we  believe,  encourages  litigation  and  invites  re- 
viewing courts  to  second-guess  the  board  by  conducting  their  own 
weighing  of  these  various  factors.  The  proposed  rule  which  relies 
solely  on  the  three  crucial  factors  would  greatly  simplify  and  clarify 
the  single  location  presumption. 

Unusual  cases  would  continue  to  be  adjudicated  under  the  ex- 
traordinary circumstances  exception.  Although  it  would  change  the 
legal  analysis  of  the  cases,  the  proposed  rule  would  not  affect  the 
outcome  in  the  vast  majority  of  cases  in  which  the  appropriateness 
of  a  single  location  imit  is  disputed. 

Neither  law  nor  logic  requires  the  board  to  continue  to  determine 
units  based  on  factors  which,  in  its  considered  judgment,  have  rare- 
ly been  and  should  not  be  outcome-determinative. 

By  clearly  establishing  that  in  a  large  class  of  cases  workers  will 
be  allowed  to  vote  on  a  workplace  basis  if  they  so  choose,  the  pro- 
posed rule  fosters  what  the  Supreme  Court  has  called  the  central 
purpose  of  the  act,  namely,  to  protect  and  facilitate  employees'  op- 
portunity to  organize  unions,  to  represent  them  in  collective  bar- 
gaining. 

The  Doard  is  entitled  to  give  this  paramount  employee  mterest 
greater  weight  than  the  interest  of  an  employer  to  bargain  in  the 
most  convenient  possible  bargaining.  Another  benefit  of  the  pro- 
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posed  rule  is  that  it  would  result  in  considerable  cost  savings  to  the 
board  by  reducing  the  number  and  length  of  representation  here  by 
streamlining  the  board's  procedures. 

In  view  of  the  moving  Congress  to  reduce  the  board's  budget  by 
30  percent,  the  board's  judgment  that  this  proposed  rule  would  con- 
serve its  increasingly  limited  and  declining  resources  surely  is  le- 
gitimate. The  proposed  rule  should  significantly  reduce  the  delays 
caused  by  protracted  litigation  over  the  issue  of  whether  a  single 
location  unit  is  appropriate. 

These  delays  are  real  and  substantial  to  working  people.  The 
Manor  Healthcare  Case,  which  is  summarized  in  my  written  testi- 
mony provides  one  telling  example  of  the  tragic  consequences  of 
that  delay.  The  proposed  rule  would  significantly  reduce,  if  not 
completely  eliminate,  the  chance  of  similar  travesties  from  occur- 
ring in  the  future. 

Now,  a  number  of  the  witnesses  have  talked  about  how  this  pro- 
posed rule  would  overrule  30  years  of  board  precedent.  As  I  stated, 
I  think  that  the  legal  analysis  in  many  of  the  cases  would  be 
changed  by  the  proposed  rule.  But  I  want  to  emphasize  that  in  the 
vast  majority  of  cases,  the  outcome  would  be  the  same  if  the  pro- 
posed rule  were  applied. 

Mr.  Chairman,  you  referred  to  the  Star  Markets  case.  I  have  not 
read  every  single  case,  but  that's  one  that  I  looked  at.  In  that  case, 
there  was  a  substantial  amount  of  temporary  employee  inter- 
change, so  that  if  the  present  rule  was  applied,  that  case  would  be 
decided  by  adjudication  and  presumably  the  same  result  would  be 
reached. 

The  same  is  true  in  the  Caribbean  Restaurants  case.  In  that 
case,  the  board's  decision  also  talk  about  a  substantial  amount  of 
temporary  transfer  and  employee  interchange.  In  fact,  from  my 
somewhat  cursory  review  of  the  cases  cited  in  former  member  Ste- 
vens' remarks  and  in  some  of  the  statements  that  have  been  pre- 
sented here  today,  there's  maybe  only  three  or  four  cases,  or  at 
least  that  I  have  been  able  to  see,  where  the  outcome  would  be  dif- 
ferent under  the  proposed  rule. 

As  far  as  whether  collective  bargaining  would  be  practical  under 
the  proposed  rule,  I  submit  that  collective  bargaining  in  single  loca- 
tion units  has,  for  the  most  part,  been  very  practical  and  workable 
under  the  single  location  presumption  that  has  been  in  effect  for 
over  30  years. 

In  the  experience  of  my  own  union,  we  have  a  number  of  situa- 
tions where  the  union  represents  employees  at  one,  or  just  a  small 
number  of  locations  in  a  multifacility  retail  chain  manufacturing 
company,  a  wide  variety  of  industries.  Bargaining  has  taken  place 
under  those  circumstances.  There  have  been  a  series  of  many, 
many  collective  bargaining  agreements  that  have  been  negotiated. 
The  processes  work  reasonably  well. 

I  see  my  time  has  run  out. 

Chairman  Talent.  I  tell  you  what,  because  I  think  we  are  going 
to  have  to  go  to  vote  anyway.  But  I  want  to  make  sure  you  have 
enough  time.  So,  if  you  tnink  of  some  more  in  the  interlude,  by  all 
means,  you'll  have  an  opportunity. 

I'm  just  going  to  recess  the  hearing  while  we  go  and  vote. 

[Recess.] 
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Chairman  Talent.  I  don't  think  Ms.  Velazquez  would  mind  if  we 
got  into  these  questions  in  her  absence,  especially  since  we  have 
another  hearing  at  2  p.m.  So,  I'm  going  to  go  ahead  and  move  for- 
ward. I'm  sure  she'll  be  back  presently.  As  far  as  you  know  that's 
OK 

I'm  sorry,  Mr.  Ford.  Did  you  have  any  additional  comments  you 
wanted  to  make? 

Mr.  Ford.  No,  thank  you,  Mr.  Chairman.  I  think  I  have  covered 
it. 

[Mr.  Ford's  statement  may  be  found  in  the  appendix.] 

Chairman  TALENT.  Well,  I  thank  you  very  much  for  those  com- 
ments. I  have  written  down  a  series  of  points.  Let  me  try  and  boil 
them  down  in  the  interests  of  brevity. 

Mr.  Coleman,  let  me  ask  you  this.  Mr.  Ford  gave  us  his  opinion 
based  on  a  pretty  cursory  reading  of  the  cases  that  wasn't  by  any 
means  necessarily  true  that  the  actual  result  in  many  of  these  pub- 
lished opinions  would  have  been  different. 

I  hope  I  made  clear  when  I  mentioned  the  specific  cases  to  the 
Chairman  before  that  there  were  indeed  present  in  several  of  them 
substantial  interchange.  It  is  hard  to  tell  from  the  record  whether 
they  would  have  met  the  10-percent  requirement  in  the  proposal 
rule. 

But  certainly,  on  the  basis  of  that,  they  might  have  come  out  the 
same  way.  The  point  I  made  was  that  the  board,  in  its  discussions, 
did  rely  heavily  in  those  cases  on  the  centralized  management  of 
labor  relations  issue  and  the  functional  integration  issue. 

So  that,  there  was  at  least  a  very  strong  sense  in  my  mind  that 
many  of  those  cases  would  have  come  out  oBfferently  had  the  board, 
in  effect,  no  longer  considered  those.  Now,  what's  your  view?  Of  the 
33  cases  you  mentioned,  the  32  or  33,  where  the  board  found  that 
a  single  facility  unit  was  inappropriate,  would  you  care  to  give  us 
any  estimate?  Or  anyone  else  here? 

This  is  kind  of  a  lawyer's  question,  I  guess.  Mr.  Mack  or  Mr. 
Coxson,  do  you  care  to  estimate  how  many  of  them  would  have 
come  out  the  other  way?  Do  you  have  any  sense  of  that? 

Mr.  CoiJ^MAN.  I'll  be  honest.  I  can't  put  a  number  to  it,  but  we 
feel  that,  as  you  said  yourself,  when  you  look  at  the  record  of  the 
decided  cases,  some  of  those  cases  you  can't  be  absolutely  certain 
of  the  factors  relied  upon  in  terms  of  how  the  proposed  rule  would 
apply. 

I  can  cite  one  case  to  you.  Globe  Furniture  Rentals,  Inc.,  which 
was  an  April  1990  board  decision.  Very  briefly,  there  was  a  union 
that  sought  to  limit  the  voting  to  employees  at  one  location,  Ster- 
ling Heights,  Michigan. 

The  employer  had  five  locations  and  75  total  employees,  which 
may  mean  that  they  would  have  had  the  necessary  15  in  each  of 
the  five  facilities.  But  the  five  stores  were  in  Detroit,  Troy,  South- 
field,  Sterling  Heights,  Farmington  Hills.  The  greatest  distance  be- 
tween any  of  them  was  25  miles.  The  shortest  distance  was  5 
miles.  Each  store  definitely  had  the  necessary  supervisor. 

In  that  1990  decision,  which  was  Chairman  Stevens,  they  found 
that  the  single  facility  was  not  appropriate.  We  think  that  under 
the  proposed  rule,  that  would  absolutely  change  the  outcome  of 
that  one.  I  wish  I  could  tell  you  X  number  of  the  33,  but  I  can't. 
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Chairman  Talent.  Mr.  Coxson  and  then  Mr.  Mack,  I  would  like 
your  opinion.  Mr.  Ford,  if  you  want  to  comment  any  further,  you're 
welcome  to.  But  particularly,  Mr.  Mack,  did  I  understand  you  to 
say  that  in  your  opinion  many  of  the  decisions  you  made  as  a  re- 
gional director  would  have  come  out  differently  under  this  rule 
than  they  did  under  the  old  test  or  the  existing  test? 

Mr.  Mack.  Yes,  sir,  Mr.  Chairman.  Most  of  the  cases  that  I  de- 
cided as  regional  director,  the  outcome  would  have  been  different 
under  the  new  test.  Just  looking  at  the  things  that  are  set  forth 
in  the  new  rule,  there  is  going  to  be  no  reasonable  thinking  em- 
ployer with  15  employees  and  not  have  a  supervisor  on  site.  That's 
ludicrous. 

Second,  when  you're  making  these  decisions  as  regional  director, 
it's  really  irrelevant  whether  an  operation  is  1  mile  nearer  another 
or  a  mile  and  a  quarter.  You're  really  focusing  on  interchange  rela- 
tionship. 

So  if  we  were  looking  at  these  cases  today  under  this  rule,  we 
would  be  looking  at  altogether  new  factors  and  all  those  cases 
would  probably  turn  out  different,  altogether  different. 

Chairman  Talent.  Do  you  have  a  comment? 

Mr.  Ford.  If  I  could  comment? 

Chairman  Talent.  Sure. 

Mr.  Ford.  I  agree  with  the  remark  you  made,  Mr.  Chairman, 
that  in  many  of  these  cases  when  you  look  at  evidence  of  inter- 
change it  is  hard  to  say  conclusively  that  there  was  the  recjnisite 
amount  of  interchange  to  take  it  out  of  the  proposed  rule.         > 

But  in  the  Globe  case  the  board  talked  about  there  being  sub- 
stantial and  significant  amount  of  employee  interchange  in  the 
case.  They  referred  to  there  being  77  transfers.  It  is  not  clear  what 
the  size  of  the  employee  complement  was  or  anything  like  that.    „ 

But  the  point  is,  if  you  look  at  these  cases,  1  thinK  that  the  pro- 
posed rule  is  consistent  with  the  results  in  the  vast  majority,  and 
really  in  all  but  a  handful  of  cases  that  I  have  looked  at. 

Chairman  Talent.  Mr.  Ford,  I  can't  resist  asking.  Don't  you,  in 
your  heart  of  hearts,  really  think  that  this  rule  is  going  to  give  you 
a  single  facility  unit  more  often  when  you  would  want  it  than  the 
old  one  would?  I  mean,  isn't  that  really  where  the  interests  of  your 
union  lies? 

Maybe  that's  the  right  thing  to  do.  Don't  you  really  think  it's 
going  to  make  it  easier  for  you  to  get  a  single  facility  unit? 

Mr.  Ford.  Maybe  marginally.  But,  you're  talking — ^Mr.  Gould, 
Chairman  Gould  remarked  that  in  about  70  percent  of  the 
cases 

Chairman  Talent.  You're  already  getting  one. 

Mr.  Ford  [continuing],  the  presumption  is  found  unrebutted.  I 
don't  know,  you  know.  I  don't  know  that  there  would  be  a  signifi- 
cantly larger  amount  of  cases  under  this  proposed  rule.  I  mean,  you 
look  at,  for  example,  the  15-employee  threshold.  That  takes  some- 
thing like  a  third  of  all  the  cases  out  of  the  operation  of  the  rule. 

On  that  basis  alone,  the  case  would  be  adjudicated.  So,  it  actu- 
ally— it  actually  might  even  be  a  smaller  number.  It's  hard  to  tell. 

Chairman  Talent.  I'd  like  the  basis,  for  the  record,  now  or  later, 
for  that  statistic,  which  is  an  interesting  one.  I  mean,  the  15  em- 
ployees. 
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Mr.  Coxson? 

Mr.  Coxson.  Mr.  Talent,  I  think  you  hit  it  right  on  the  head. 
This  rule  is  going  to  facihtate  union  organizing  in  small,  frag- 
mented units  of  employees.  In  fact,  I  have  a  starter's  whistle  here 
that  I  would  like  to  present  to  Mr.  Ford  so  that  he  can  start  his 
union's  race  for  organizing  new,  dues  paying  members  within  sin- 
gle facility  units. 

Chairman  Talent.  That  is  not  really  fair.  He  didn't  have  an  op- 
portunity to  bring  a 

Mr.  Coxson.  Let  me  just  say  a  few  words  in  response  to  your 
question  about  bank  cases  where  there  has  been  a  single  facility 
finding  by  the  NLRB.  First  of  all,  there  are  few  bank  cases  re- 
ported at  all  and  that  is  because  there  has  been  little  union  orga- 
nizing in  the  banking  industry. 

Yet  the  proposed  rule  is  a  major  change  in  board  law  as  applied 
to  banks.  I  think  that  Mr.  Mack's  observation  is  correct,  that  it  is 
the  regional  director's  decision  which  also  would  be  reversed  or 
changed  by  the  rule.  Those  decision  are  not  recorded.  In  the  bank- 
ing industry,  there  is  at  least  one  reported  case  which  comes  to 
mind  which  would  have  been  changed  as  a  result  of  this  rule. 
'That's  Wayne  Oakland  Bank.  The  citation  to  that  case  is  in  our 
written  statement. 

But  I  think  this  discussion  misses  the  point.  The  fact  is  that 
when  factual  circumstances  are  carefully  evaluated  in  each  case, 
even  if  a  single  location  unit  is  ultimately  found,  it  reassures  the 
parties  that  they  have  received  due  process.  They  have  been  able 
to  rebut  or  at  least  have  had  the  opportunity  to  rebut  the  presump- 
tion. It  allows  for  flexibility  whicn  takes  into  account  new  cir- 
cumstances, new  technologies  and  other  important  considerations 
in  deciding  whether  or  not  a  single  facility  unit  is  appropriate. 

Chairman  Talent.  I  think  it's  an  excellent  point,  and  the  point 
Mr.  Mack  made  about  other  ways  of  cutting  down  on  litigation  if 
that's  a  problem  is  an  excellent  point,  as  I  understand  judicial  re- 
view in  these  kinds  of  cases. 

Where  you  are  claiming  gains  in  administrative  efficiency  to  sup- 
port a  rule,  vou  had  better  be  able  to  show  that  there  were  not 
other  ways  of  achieving  that  efficiency  that  would  not  cut  into  proc- 
ess. By  definition,  I  mean,  the  board  is  taking  the  position  that  it 
is  not  really  changing  the  standard  of  law,  which  means  that  any- 
thing it  thought  was  relevant  before  it  can't  stand  up  and  say  is 
irrelevant  now,  which  means  it  can't  say  that  that  evidence  is  im- 
material. 

I  mean,  I  iust  think  this  is  going  to  close  in  on  the  board  when 
it  litigates  these  cases.  It's  the  board's  goose,  I  guess,  that  would 
get  cooked.  But,  I  mean,  I'm  really  concerned  about  the  scenario  I 
outlined  that  you  could  get. 

I  mean,  if  I  was  an  advocate  and  they  acted  pursuant  to  this  rule 
about  which  there  was  this  kind  of  controversy,  I  would  make  an 
offer  of  proof  on  these  factors  that  they  are  no  longer  considering 
in  every  case  where  I  possibly  could.  Because  now  I've  got  a  flat 
basis  for  reversal  down  the  road  when  the  courts  get  a  hold  of  this 
and  finally  overturn  it. 

That  is  another  lawyer's  point  which  you  can  comment  on  if  you 
want.  Let  me  make  another  point.  I  am  trying  to  bring  this  to  a 
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close  as  fast  as  I  can.  Another  question  to  the — ^you  should  forgive 
me,  attorneys  here — to  the  real  people  testifying  here. 

It's  a  cheap  shot,  isn't  it?  But  it's  always  a  good  line.  How  does 
this  aflfect  real  people?  The  concern  I  have  about  not  considering 
functional  integration  is  this.  Maybe  Mr.  Magnan  would  want  to 
address  this  because  I  can  see  it  most  in  the  context  to  your  busi- 
ness. 

Mr.  Magnan.  Right. 

Chairman  Talent.  Where  you've  got  people  who  are  operating 
out  of  different  facilities.  But  I  was  struck  by  your  written  state- 
ment that  they  really  work  more  often.  Often  they  work  more  with 
people  in  other  facilities. 

Mr.  Magnan.  Correct. 

Chairman  Talent.  Than  they  do  in  their  own.  Now,  if  you  orga- 
nize one  and  a  union  negotiates,  which  is  what  unions  would  do 
and  I  would  do  if  I  was  negotiating  for  the  union,  classifications, 
people  doing  particular  kinds  of  work  and  not — and  so  that  you've 
got — let's  say  that's  in  Facility  A  and  then  you've  got  the  person 
working  in  Facility  B  coming  over  to  pick  something  up. 

The  people  in  the  classifications  that  handle  the  shipping  or  the 
dock  or  something,  they  are  busy  with  some  other  things  and  this 
person  is  sitting  there  now  waiting.  In  other  words,  could  you 
elaborate  on  that  a  little  bit,  about  the  effect  of  people  in  the  unor- 
ganized workplaces  on  their  jobs,  their  lifestyles,  of  organizing  at 
another  workplace  where  they  have  had  no  opportunity  to  express 
their  opinion. 

Mr.  Magnan.  Certainly.  In  our  business,  we  have  today  iust  one 
job  classification,  which  is  a  driver-sales  representative.  That  per- 
son loads  freight,  unloads  freight,  does  some  computer  work,  runs 
what  we  call  line  haul  between  facilities  and  runs  local  P  and  t) 
operations. 

They  pick  their  jobs  based  on  their  service  rank  or  seniorities. 
When  they  move  to  work  in  another  facility  during  the  line  haul 
operation,  they  would  probably  fall  under  the  work  rules  of  that  fa- 
cility. Ordinarily  that  would  mean  they  would  be  strictly  limited  to 
driving  or  they  would  have  some  other  type  of  work  function. 

Our  operation  works,  for  instance  probably  a  good  example,  a  fa- 
cility in  Columbia,  Missouri  picks  up  freight.  They  would  move 
freight.  A  driver  from  Columbia  would  go  to  St.  Louis,  to  what  we 
call  our  freight  assembly  center,  work  on  a  dock  in  St.  Louis  and 
be  under  the  supervision  of  the  St.  Louis  manager  while  he  was 
there. 

He  would  also  fuel  his  truck,  replace  a  light  bulb  if  the  truck  had 
some  maintenance  work  to  be  done,  and  return  to  Columbia  later 
in  the  evening.  Under  this  type  of  proposal,  you  could  have  very 
different  work  rules  in  St.  Louis  than  you  have  in  Columbia. 

Conversely,  a  driver  from  St.  Louis  would  have  moved  to  Indian- 
apolis to  work  part  of  his  shift  and  be  under  another  set  of  work 
rules,  potentially.  So,  the  disruption  would  be  traumatic  across  the 
whole  board.  You'd  have  more  people,  like  you  said,  people  waiting 
around  and  less  opportunity  to  run  a  coherent  system.  So,  it  would 
be  very  difficult. 

Chairman  Talent.  Did  you  have  a  comment?  Anybody  else  want 
to  comment  on  that? 
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Yes,  ma'am,  please. 

Ms.  Kekuna.  As  I  indicated  earlier,  I  have  three  units.  I  am  very 
typical  of  the  franchisees  that  are  out  there.  Even  though  in  Mr. 
Magnan's  case  you  are  looking  at  different  States  and  employees 
interrelating  in  the  workplace  from  this  State  to  another  State,  all 
my  units  are  in  one  State.  They  are  within  20  miles  of  each  other. 

But  my  employees  do  have  different  job  classifications  and  if  one 
of  the  three  units  or  two  of  the  three  units  were  organized  and  the 
other  one  wasn't,  because  it  would  be  up  to  the  employees'  choices, 
I  too  would  have  the  same  constraints. 

It  could  be  something  as  fundamental  to  me  as  being  able  to 
open  the  store  that  particular  day  because  I  can't  move  an  em- 
ployee from  one  location  to  another  because  it's  organized  and  the 
other  unit  isn't. 

Mr.  Coleman.  The  same  thing  is  true  with  the  chain  restaurant 
industry.  That's,  I  think,  the  big  concern,  is  the  abilitv  to  move  peo- 
ple around.  They  move  them  around  quite  frequently.  They  move 
them  on  a  permanent  basis,  they  move  them  on  a  temporary  basis. 

People  don't  show.  There  are  district  managers  that  are  there  to 
be  called,  to  say,  "OK,  give  me  somebody  from  here  and  get  them 
over  there."  And  if  you're  dealing  with,  perhaps,  several  different 
collective  bargaining  agreements  in  several  different  units  and  then 
certain  units  that  don't  have  any  at  all,  I  think  somebody  used  the 
term  "wreak  havoc,"  and  I  think  that's  a  proper  description. 

Mr.  CoxsoN.  Mr.  Talent,  sometimes  an  analogy  helps.  Let  me 
make  an  analogy  to  the  Congressional  situation.  You  understand 
labor  law,  but  the  majority  of  your  colleagues  don't  and  I  think 
sometimes  an  analogy  helps. 

It  would  be  as  if,  for  example,  your  district  office  was  a  separate 
bargaining  unit  from  your  Washington  office  and  you  could  not 
transfer  people  from  your  district  office  to  your  Washington  office, 
or  back  and  forth,  because  you  have  different  unions,  or  one  office 
was  represented  and  the  other  was  not  represented. 

That's  the  type  of  situation  that  would  exist  in  the  business  com- 
munity. So,  maybe  that  makes  it  a  little  easier  for  Members  of 
Congress  to  understand. 

Chairman  Talent.  Of  course,  Mr.  Ford  would  say  we  probably 
don't  have  15  employees  in  the  district  office. 

Mr.  CoxsoN.  Well,  that's  true.  That's  true.  But  that's  the  prin- 
ciple involved.  Also,  just  while  I  have  the  opportunity,  I  would  like 
to  associate  the  American  Bankers'  Association  with  Mr.  Mack's 
comments  about  the  rule's  impact  on  job  opportunities  for  young 
workers  and  minority  workers. 

Banks,  as  you  know,  employ  quite  a  number  of  young  people,  mi- 
norities and  women.  This  rule  would  impede  their  progress  and 
their  ability  to  be  promoted  and  transferred  from  branch  to  branch, 
if  some  branches  were  represented  by  unions  and  others  were  not 
as  a  result  of  unit  fragmentation. 

Chairman  Talent.  One  more  question  and  then  I'll  defer  to  a 
ranking  member.  Mr.  Coleman,  when  I  look  at  yours — that  graph 
there,  and  it  says  to  me — because  Chairman  Gould  talked  about  a 
lack  of  clarity  in  this  field  of  law.  It  would  seem  to  me  that  the 
less  clarity  there  is  in  a  field  of  law,  the  more  published  decisions 
you  are  likely  to  have. 
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Obviously,  not  necessarily.  But  every  piece  of  evidence  that  we 
have  got  so  far  suggests  the  opposite  of  what  the  board  is  saying. 
That  doesn't  mean  it  can't,  with  regard  to  efficiency  and  litiga- 
tion— but  it  doesn't  mean  it  can't  be  true.  It  just  means  that,  not 
only  is  there  no  evidence  to  support  it  objective,  but  that  the  evi- 
dence we  have  got  suggests  to  the  contrary. 

I  mean,  what  that  graph  tells  me  is  that  when  this  rule  was  an- 
nounced in  the  midl960's  under  the  McCullough  Board,  it  took 
some  time  for  the  board  to  refine  it  so  that  people  knew  what  it 
meant.  Then  over  a  period  of  time,  the  cases  under  it  kept  going 
down  and  down.  Now  people  pretty  much  understand  what  it  is. 

Is  that  your  interpretation? 

Mr.  Coleman.  I  couldn't  agree  with  you  more.  I  could  not.  I 
mean,  there  could  be  other  reasons,  but  I  think  that  it's  certainly 
safe  to  assume  that  as  you  look  at  that  trend  and  the  step  down, 
especially  way  down  once  you  g:et  to  the  midl980's  and  come  for- 
ward, that  less  people  are  litigating  it. 

I  think  that  has  to  mean  to  some  degree  there  is  less  ambiguity 
about  the  issue. 

Chairman  Talent.  A  powerful  piece  of  evidence  in  the  Court  of 
Appeals,  is  what  I'm  thinking. 

Mr.  Coleman.  Yes.  It  is 

Chairman  Talent.  See,  the  lawyers  win,  no  matter  what,  don't 
they? 

Mr.  Coleman.  One  way  or  another.  In  our  opinion  it  is  the  best 
available  evidence.  I  know  the  Chairman  said  earlier  this  morning 
that — ^he  referred  to  all  kinds  of  unpublished  decisions,  but  then  I 
think  he  frankly  admitted  that  they  really  couldn't  quite  get  their 
hands  on  that  information. 

Well,  this  is  concrete,  it's  objective,  and  we  know  it's  out  there. 
It  clearly  shows  a  dramatic  decline  in  the  number  of  these  deci- 
sions. 

Chainnan  Talent.  Does  the  gentle  lady  from  New  York  have 
questions? 

Ms.  Velazquez.  Yes,  Mr.  Chairman,  thank  you.  I  just  would  like 
to  bring  some  balance  into  this  discussion  and  that's  why  I  just — 
I  would  like  to  start  with  Mr.  Ford.  Seven  people  here  are  wit- 
nesses against  one. 

Mr.  Ford,  I  assume  that  you  and  the  attorneys  at  the  USCW 
have  seen  more  than  you  have  shared  of  litigation  on  single  loca- 
tion units.  Tell  me,  how  do  you  foresee  this  rule  affecting  the  out- 
come of  this  type  of  case? 

Mr.  Ford.  Ms.  Velazquez,  we  see  this  proposed  rule  if  adopted 
as  greatly  reducing  the  amount  of  this  kind  of  litigation.  As  Chair- 
man Gould  alluded  in  his  remarks,  most  likely  there  would  be  a 
challenge  made  to  this  rule  if  it  was  adopted  as  there  was  to  the 
healthcare  industry  rule. 

A  court,  possibly  the  Supreme  Court,  would  conclusively  resolve 
the  issue.  We  agree  with  Chairman  Gould  that  most  likely  the  rule 
would  be  upheld.  At  that  point  I  think  you  would  see  a  dramatic 
decrease  in  litigation  over  unit  scope  issues.  There  could  be  other 
issues  that  would  still  be  litigated,  but  this  would  not  be  one,  in 
most  cases. 
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Ms.  Velazquez.  Would  you  say  that  integrity  or  impartiality  of 
the  process  will  be  jeopardized  bv  this  rule  in  any  way? 

Mr.  Ford.  I  don't  see  it,  I  really  don't.  I  think  that  actually  integ- 
rity and  fairness  in  the  process  is  increased  by  having  a  rule- 
making proceeding  where  all  interested  parties  can  weigh  in  and 
state  whether  and  why  they  favor  or  oppose  the  rule.  That's  exactly 
what  is  going  on  in  the  notice  and  comment  proceedings. 

Ms.  Velazquez.  So,  if  the  outcome  of  the  large  majority  of  these 
cases  would  be  the  same  under  the  proposed  rule  as  under  adju- 
dication, why  do  you  think  this  proposal  nas  generated  so  much  op- 
position? 

Mr.  Ford.  Well,  I  think — and  a^ain,  Chairman  Gould  as  well  as 
Chairman  Talent  had  alluded  to  it.  In  some  instances,  employers 
may  think  that  delaying  the  ultimate  resolution  of  these  cases 
worked  to  their  tactical  advantage. 

Generally,  delay  works  against  the  workers'  interests  when,  as 
these  cases  are  being  litigated  the  workers  are  left  at  the  work- 
places frustrated.  Their  employers  are  often  continuing  to  harp  on 
them  that  they  are  opposed  to  unionization. 

Many  employees  end  up  leaving  the  workplace  and  it's — that's  a 
real  practical  problem  for  working  people  who  are  trying  to  better 
themselves,  to  have  that  type  of  a  situation.  They  just  don't  under- 
stand why  it  has  to  be  that  way. 

Ms.  Velazquez.  Do  you  know  of  any  situation  where  a  union 
represents  workers  at  only  one  or  a  few  locations  of  an  employer's 
multilocation  enterprise  who  has  had  a  collective  bargaining  rela- 
tionship with  the  employer  of  those  locations? 

Mr.  Ford.  Yes. 

Ms.  Velazquez.  Can  you  provide  some  examples? 

Mr.  Ford.  Yes,  my  own  union.  These  are  just  situations  I  know 
of  from  experience.  Our  local  union  in  Pittsburgh  represents  two 
grocery  stores  of  a  centralized  chain  that  operates  throughout 
Pennsylvania.  They  have  represented  those  two  stores  for  over  30 
years. 

The  rest  of  the  company  is  unorganized.  The  company  has  cen- 
tralized labor  relations  policies,  and  for  the  most  part  benefits  are 
the  same  at  the  unionized  stores.  There  haven't  been  any  real  prob- 
lems. 

Out  in  the  San  Francisco  area  I  am  aware  of  a  number  of  in- 
stances in  the  retail  department  store  industry,  in  the  retail  jew- 
elry industry,  where  our  union  represents  one  or  two  stores  in  an 
approximately  30-store  chain. 

I  think  in  the  retail  jewelry  example,  the  union  represents  maybe 
4  or  5  out  of  15.  But  there  are  a  number  of  instances  like  that.  In 
the  manufacturing  industry  we  have  it,  and  it  has  never  presented 
a  problem  for  productive  collective  bargaining  relations,  as  far  as 
we  can  see. 

Ms.  Velazquez.  Mr.  Mack,  I  would  like  to  ask  ^ou,  what  in  the 
rule  prevents  employees  in  businesses  from  being  promoted  or 
transferred? 

Mr.  Mack.  Yes,  ma'am,  thank  you.  What  is  there  in  the  rule  that 
permit — prohibit  employees  from  being  transferred?  That's  the 
question.  There  is  nothing  in  the  rule  itself  that  prohibits  the 
transfer. 
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What  the  rule  does  is,  by  operation  or  consequences  of  collective 
bargaining,  impede  transfers.  In  my  experience,  both  as  director 
and  a  lawyer,  each  unit  and  each  union  has  a  collective  bargaining 
agreement.  All  promotion  job  transfers  are  dealt  with  in  that  unit, 
the  single  store. 

Another  union  a  mile  and  a  quarter  away,  if  you  apply  this  rule, 
would  have  a  different  bargaining  unit  either  "by  the  same  union 
or  a  different  union.  Union  1  wants  its  members  to  get  promoted 
in  Unit  2  and  Union  2  wants  its  members  to  get  promoted. 

Having  those  two  separate  agreements  would  prevent  inter-plant 
or  inter-facility  transfer.  Assuming  you've  got,  for  the  moment,  a 
person  employed  at  a  Level  1  job  classification  at  Unit  1.  He  or  she 
is  doing  something  very  similar  to  a  Level  2  job  at  Unit  2.  He  or 
she  has  the  background  and  experience  to  move  over  to  this  new 
job  that  pays  more  money. 

But  because  this  union  over  here  is  only  concerned  about  its 
members  and  its  jurisdiction,  it  would  fight  to  the  death  to  prevent 
that  employee  from  coming  over.  Now,  what  does  that  do  to  the 
young  folks  and  the  newcomers  in  inner  cities,  if  you're  in  down- 
town Atlanta  or  downtown  New  York? 

You're  usually  trying  to  advance  from  the  inner  city  to  the  sub- 
urb where  the  higher  jobs  are,  where  the  activities  are  growing. 
When  the  promotional  opportunity  comes  out,  it  is  usually  posted 
in  the  one  facility,  and  you,  in  facility  two,  never  hears  about. 

If  the  employer  promotes  you  over  there,  you  are  going  to  get  a 
fight  or  conflict  between  the  two  unions  and  their  employers.  I 
think  that  would  wreak  havoc  on  young  folks. 

Ms.  Velazquez.  Mr.  Ford,  would  you  please  comment  on  that? 

Mr.  Ford.  Well,  again,  our  experience  tends  to  suggest  that 
that's  not  really  a  problem.  One  example  in  the  manufacturing  in- 
dustry, we  have  a  situation  where  our  union  represents  employees 
at  two  or  three — I  believe  it's  three  of  an  employer's  plants.  An- 
other union  represents  the  employees  at  certain  other  plants. 

Yet  further  still,  the  majority  of  the  plants  are  nonunion.  Again, 
I  just  have  not — ^from  our  experience  have  not  seen  this  to  be  a 
major  problem. 

Ms.  Velazquez.  Thank  you. 

Mr.  Coleman,  I  was  wondering  if  you  could  clarify  the  point  for 
me.  In  your  statement  you  seem  to  say  that  worker  rights  on  issues 
like  this  are  better  dealt  with  at  the  headquarters  of  the  franchise. 

Mr.  Coleman.  I  want  to  make  sure  I  understand  the  question. 
That  worker  rights  are  better  dealt  with  at  the 

Ms.  Velazquez.  Franchise.  At  the  location.  Are  better  dealt  with 
at  the  headquarters  of  the  franchise. 

Mr.  Coleman.  Can  you  just  refer  me 

Chairman  Talent.  I  think  she  is  referring  to  centralized  labor 
relations.  Is  that  what  the  lady  thought? 

Ms.  Velazquez.  That's  right. 

Mr.  Coleman.  I'm  sorry,  I  missed  the  point.  I  can  certainly  speak 
for  the  chain  restaurant  industry,  that  is  the  labor  policies  are  very 
much  uniform  within  a  chain.  Or  if  you  are  a  franchisee  that  may 
have,  let's  say,  15  or  20  or  even  100  different  restaurants  under 
franchise  agreement,  they  are  going  to  very  much  set  uniform  labor 
relations  policies,  wage  rates,  personnel  manuals. 
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I  mean,  uniformity  is  the  fundamental  underpinning  of  the  chain 
restaurant  industry,  because  they  want  you  to  be  able  to  visit  a 
restaurant  in  New  York  and  a  restaurant  of  the  same  trade  name 
in  Los  Angeles  and  not  find  any  difference. 

Ms.  Velazquez.  I  have  before  me  an  article  that  appeared  No- 
vember 14th  of  the  Wall  Street  Journal  and  in  this  article,  advo- 
cates of  franchise  businesses  like  yours,  claim  that  each  franchise 
unit  should  be  allowed  to  administer  laws  like  the  Americans  With 
Disabilities  Act  at  the  franchise  level. 

Mr.  Coleman.  I  think  you  think  there  is  a  conflict  there.  As  be- 
tween a  franchisor  and  a  fi-anchisee. 

Ms.  Velazquez.  Don't  you  think  that  it's  like  Congress  is  sup- 
posed to  let  franchises  pick  and  choose  when  it's  convenient  for 
them? 

Mr.  Coleman.  Well,  let  me  try  to  clarify  what  I'm  saying  to  you. 
The  franchisor  is  not  trying  to  direct  the  business  of  the  franchisee 
beyond  very  limited  aspects  of  the  franchise  relationship,  such  as 
use  of  the  trademark  and  certain  products. 

A  franchisor  under  most  franchise  agreements  is  not  going  to  try 
to  get  into  the  business  of  dictating  labor  policies  or  wage  rates  to 
a  franchisee.  You've  got  to  remember  they  are  two  separate,  inde- 
pendent businesses,  connected  only  via  the  franchise  agreement. 

So  when  we're  talking  about  chains,  if  you're  talking  about  com- 
pany-owned-and-operated  restaurants  that  are  run  by  a  franchisor, 
that  is  what  I  am  talking  about  as  being  run  on  a  imiform  basis. 

You  are  stepping  to  a  different  owner  and  operator  when  you're 
talking  about  a  group  of  franchised  restaurants  that  are  being  run 
by  one  particular  owner-operator,  but  the  franchisor  is  not  dictat- 
ing the  centralized  labor  policies  to  the  franchisee. 

Chairman  Talent.  I'm  going  to  let  the  gentle  lady  have  the  last 
word  if  she  would  like.  We  have  got  to  get  out  of  here  or  the  staff 
on  a  bipartisan  basis  of  the  Subcommittee  is  going  to  shoot  us. 

Ms.  Velazquez.  You  could  see  it  by  the  makeup  of  the  panel,  Mr. 
Chairman.  I  don't  have  any  other  questions. 

Chairman  Talent.  All  right.  I  thank  everybody  and  I'm  going  to 
adjourn  the  hearing.  The  record  is  going  to  stay  open  and  I'm  going 
to  ask  everybody  if  they  have  any  conversations  about  the  hearing 
to  please  take  them  outside  because  there  is  another  group  of  peo- 
ple going  to  come  stampeding  in  here. 

[Whereupon,  at  1:55  p.m.,  the  Subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  chair.] 
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Good  morning.  Mr.  Chairman,  and  Members  of  the  Subcommittee  on  Paperwork  and 
Regulation.  Committee  on  Small  Business.   My  name  is  James  M.  Coleman.   I  am  a  partner 
in  the  firm  of  Power  &  Coleman,  which  has  its  principal  office  in  Arlington.  Virginia.   I  also 
serve  as  the  General  Counsel  for  the  National  Council  of  Chain  Restaurants,  a  Washington. 
D.C.-based  trade  industry  group  which  represents  forty  of  the  nation's  multi-unit  and  multi- 
state  restaurant  companies.    Collectively,  these  forty  companies  own  and  operate  over  30,000 
restaurant  establishments.   Additionally,  through  franchise  and  licensing  agreements,  another 
50,000  establishments  are  operated  under  their  trademarks,  in  many  cases  by  individuals  who 
act  in  the  capacity  of  owner/operator.   It  is  in  my  capacity  as  General  Counsel  of  the  National 
Council  of  Chain  Restaurants  (hereinafter  "NCCR"  or  "Council")  that  I  am  appearing  before 
this  subcommittee  to  testify  concerning  the  National  Labor  Relations  Board's  (hereinafter 
"Board"  or  "NLRB")  proposed  rulemaking  concerning  the  Appropriateness  of  Requested 
Single  Location  Bargaining  Units  in  Representation  cases. 

In  requesting  comments  concerning  the  proposed  rule  on  single  location  bargaining 
units,  the  Board  proposes  to  adopt  a  presumption  that  the  single  location  unit  is  appropriate 
absent  extraordinary  circumstances.   As  far  as  the  extraordinary  circumstances  exception  is 
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concerned,  the  Board  has  clearly  expressed  its  intention  to  construe  the  extraordinary 
circumstances  exception  very  narrowly. 

It  is  the  Council's  position  that  the  adoption  of  a  rule  that  sets  forth  a  virtually 
irrebuttable  presumption  that  a  single  location  unit  is  appropriate,  absent  extraordinary 
circumstances,  is  unwise  and  would  be  counter-productive  because  of  the  adverse  impact  such 
a  rule  would  have  on  the  growth  and  expansion  of  restaurants  and  other  small  retail 
businesses.    As  I  shall  discuss  in  much  greater  detail  shortly,  we  believe  the  proposed  rule 
should  be  rejected  by  the  Board. 

The  Council  contends  that  the  Board  should  not  adopt  the  proposed  rule  because  the 
rule  is  not  based  on  the  actual  experience  of  the  agency,  nor  is  it  supported  by  a  reasoned 
analysis  and  is,  therefore,  arbitrary  and  capricious.   The  United  States  Supreme  Court  has 
stated  that  an  agency's  rulemaking  must  not  be  arbitrary  or  capricious,  but  must  be  a 
rationally  and  legally  permissible  agency  policy  that  reflects  an  appropriate  weighing  of  the 
relevant  interests  and  is  supported  by  reasoned  analysis.  American  Hospital  A ssn.  v.  NLRB, 
499  U.S.  606,  619  (1991)  (citing  Motor  Vehicle  Mfrs.  Assn.  of  United  States.  Inc.  v.  Stae 
Farm  Mut.  Automobile  Ins.  Co.,  463  U.S.  29  (1983)). 

It  is  the  Council's  position  that  the  proposed  rule  on  single  location  bargaining  units  is 
arbitrary  and  capricious  and,  therefore,  flawed  for  three  significant  reasons.    These  reasons 


(1)        The  proposed  rule  is  not  based  on  agency  expertise  or  experience  as  it 
eliminates  decades  of  case-by-case  analysis  of  factually  particularized 
situations; 
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(2)        The  rule  is  overbroad  because  it  ignores  the  practical  realities  of  die  chain 
restaurant  industiy,  among  others;  and 


(3)        The  Board's  stated  rationale  for  the  proposed  rule  is  not  supportable  by  record 
evidence  because  significant  decisions  by  the  Board  and  the  courts  involving 
the  chain  restaurant  and  retail  industries  have  found  a  multi-facility  unit 
appropriate  and  there  is  no  empirical  evidence  to  support  the  Board's  allegation 
that  extensive  litigation  and  delay  are  associated  with  cases  involving  multi- 
facility  units. 


THE  RULE  PROPOSED  BY  THE  BOARD  IS  NOT  BASED  ON  AGENCY 
EXPERTISE  OR  EXPERIENCE  BECAUSE  IT  ELIMINATES  DECADES  OF  CASE- 
BY-CASE  ANALYSES  OF  FACTUALLY  PARTICULARIZED  SITUATIONS. 


The  Board  has,  in  effect,  eviscerated  the  multi-factor  test  it  has  ^plied  for  well  over 
thirty  years  to  fashion  its  proposed  rule  based  on  three  very  limited  criteria.   These  criteria 
are:  (1)  that  fifteen  or  more  employees  in  the  requested  unit  are  employed  at  that  location;  (2) 
that  no  other  location  of  the  employer  is  located  within  one  mile  of  the  requested  location; 
and  (3)  that  a  statutory  supervisor  is  present  at  the  requested  location  for  some  period  of  time. 

With  one  broad  stroke,  the  Board  will  eliminate  thirty-plus  years  of  well-established 
precedent  by  determining  that  the  currently  recognized  factors  of  functional  integration, 
centralized  management  control,  common  skills,  permanent  transfers,  and  bargaining  history 
will  in  the  future  be  considered  "non-material."   The  Board  in  proposing  the  new  rule,  does 
not  support  its  decisions  to  eliminate  these  additional  factors  with  specific  caselaw,  but  rather 
simply  engages  in  second-guessing  of  past  Board  decisions. 

Referring  to  functional  integration,  the  Board,  in  its  Notice  of  Proposed  Rulemaking, 
states  that,  "There  have  been  Board  decisions  which  have  purported  to  rely,  in  part,  on 
specific  evidence  of  'plant  integration.'"   The  Board  also  stated  that,  "While  a  few  Board 
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decisions  conclude  that  the  single  facility  presumption  has  been  rebutted  because  the  single 
plant  is  "highly  integrated'  with  other  facilities,  this  conclusion  is  generally  based  on  more 
specific  factors  we  now  propose."   The  Board,  however,  does  not  cite  examples  of  such  cases. 

The  Board's  elimination  of  functional  integration  as  a  factor  in  determining  the 
appropriate  unit  has  no  basis  in  the  reported  decisions  of  the  Agency  or  Courts  of  Appeals.   It 
is  apparent  from  the  Board's  stated  reasons  for  overruling  its  case  precedent  that  it  has  relied 
more  on  speculation  and  second-guessing  as  the  unarticulated  premises  that  prior  Boards  used 
to  arrive  at  various  decisions  concerning  multi-facility  units  rather  than  on  experience  or 
empirical  evidence.    Tliis  is  certainly  a  novel  form  of  interpretation  of  NLRB  caselaw. 

As  the  history  of  the  Board's  and  federal  courts'  decisions  demonstrates,  these 
discarded  factors  are  of  vital  importance  in  determining  the  appropriateness  of  the  unit.    In 
particular,  the  Board  proposes  to  eliminate  consideration  of  what  the  Seventh  Circuit, 
following  the  approach  of  other  appellate  decisions,  referred  to  as  "centralization  of 
management,"  particularly  in  regard  to  central  control  of  personnel  and  labor  relations.   See, 
NLRB  V.  Chicago  Health  &  Tennis  Clubs,  Inc.,  567  F.2d  331.  335  (7th  Cir.  1977). 

Most  chain  restaurants  have  centralized  wage  and  benefit  structures,  hiring  policies, 
training  and  other  personnel  matters.   In  addition,  a  very  high  percentage  of  chain  restaurants 
and  retail  stores  have  centralized  their  advertising,  bank  accounts,  budgets,  hours  of 
operations,  timekeeping,  promotions,  transfers,  policies  including  personnel  manuals,  benefits, 
work  rules  and  regulations.   The  Board,  while  reluctantly  acknowledging  that  prior  Board 
decisions  have  considered  the  authority  exercised  by  local  supervisors  as  compared  to 
managers  who  are  centrally  located,  nevertheless  the.  Board  dismisses  the  legal  importance  of 
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this  factor  by  simply  characterizing  this  type  of  analysis  as  being  "wasteful"  and 
"unnecessary." 

The  Board's  disregard  of  this  factor  is  sharply  at  odds  with  many  court  decisions  that 
require  the  Board  to  give  weight  to  the  employer's  centralized  operations.  See,  Szabo  Food 
Services  v.  NLRB,  550  F.2d  705.  709  (2d  Cir.  1976);  NLRB  v.  Solis  Theatre  Corp.,  403  F.2d 
381,  382  (2d  Cir.  1968). 

The  Board's  proposed  rule  simply  fails  to  deal  with  the  underlying  reality  of  most 
businesses  which,  it  reluctantly  acknowledges,  require  centralized  control  and  functional 
integration  of  retail  operations.   In  its  Notice  of  Proposed  Rulemaking,  the  Board  stated:  "Few 
businesses  today  with  more  than  one  location  fail  to  maintain  centralized  control  over  the 
conduct  of  operations...  it  is  a  matter  of  good  business  practice..."   In  view  of  the  Board's 
recognition  that  more  businesses  exercise  common  control  over  employment  and  labor 
practices  at  geographically  disbursed  locations,  it  is  arbitrary'  and  capricious  for  the  Board  to 
state  that  centralized  control  is  a  "non-material"  factor  in  its  analysis  regarding  the 
appropriateness  of  the  single  location  bargaining  unit. 

It  is  this  very  factor  —  centralized  control  over  labor  relations  ~  that  has  been 
determinative  in  prior  Board  decisions  holding  that  one  single  restaurant  is  not  an  appropriate 
bargaining  unit.   See,  e.g..  White  Castle  Systems,  Inc.,  264  NLRB  267  (1982);  Caribbean 
Restaurants,  Inc.,  162  NLRB  676,  679-80  (1967);  Twenty-First  Century  Restaurant,  192 
NLRB  881,  882  (1971). 

In  addition  to  the  Board  eliminating  a  factor  that  is  well-supported  by  legal  precedent, 
the  Board  proposes  to  add  a  "bright-line"  one  mile  rule  regarding  geographical  proximity 
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between  facilities  that  is  not  supported  by  the  Board's  history  nor  experience.   See,  Globe 
Furniture  Rentals,  Inc.,  298  NLRB  288  (1990);  Queen  City  Distributing  Co.,  212  NLRB  621 
(1984);  Nakash,  Inc.,  271  NLRB  1408  (1984);  Kobacker  Stores,  Inc.  d^/a  Pic-Wqy  Shoe 
Man,  274  NLRB  902;  KiHin's,  Inc.,  227  NLRB  1220  (1977). 

If  the  period  from  1980  through  1994  of  the  Board's  history  is  a  measure  of  the  future, 
ignoring  these  additional  factors  demonstrates  that  in  approximately  half  of  the  cases  the 
Board  will  find  a  single  facility  unit  appropriate,  where  under  its  prior  test,  on  the  same  or 
similar  factual  record,  the  single  facility  unit  would  have  been  held  to  be  inappropriate.   The 
Board  has  not  presented  any  substantive  reasons  why  this  total  reversal  of  prior  Board 
precedent  is  desired  or  appropriate. 


THESE  PROPOSED  RULE  IS  OVERBROAD  INASMUCH  AS  IT  IGNORES  THE 
PRACTICAL  REALTIES  OF  THE  CHAIN  RESTAURANT  INDUSTRY,  AMONG 
OTHERS. 


The  history  of  the  chain  restaurant  and  retail  industry  makes  clear  that  the  presumption 
of  a  single  facility  location  has  been  rebutted  numerous  times  given  the  centralization  of 
management  in  this  industry.   See,  e.g..  White  Castle  System,  Inc.,  supra;  Wmakamilo  Corp., 
192  NLRB  878  (1971);  Twenty-First  Century  Restaurant,  supra;  Petrie  Stores  Corp.,  266 
NLRB  75  (1983);  Ohio  Valley  Supermarkets,  Inc.,  269  NLRB  353  (1984);  Nakash,  Inc., 
supra.   Yet,  the  Board  inexplicably  seeks  to  group  the  chain  restaurant  and  retail  industry  with 
every  other  industry  except  for  public  utilities,  construction,  and  ocean-going  vessels. 

The  Board's  previous  rulemaking  endeavor  to  establish  appropriate  units  in  a  particular 
industry  was  limited  to  acute  care  hospitals,  w^ich  it  stated  "do  not  differ  in  substantial. 
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significant  ways  relating  to  the  appropriateness  of  units."  See,  American  Hospital  Assn.  v. 
NLRB,  499  U.S.  606  (1991).  In  contrast  to  acute  care  hospital  rulemaking,  here  the  Board 
has  proposed  a  rule  which  will  virtually  cover  the  water-front  applying  to  every  industry  in 
the  United  States  except  public  utilities,  the  construction  and  maritime  industries.  The 
Board's  proposed  rule  is  even  broader  than  the  rule  it  announced  in  its  Advance  Notice  of 
Proposed  Rulemaking  ("ANPR"),  in  which  the  Board  considered  promulgating  a  rule  for  the 
retail,  trucking,  and  manufacturing  industries. 

In  proposing  the  instant  rule,  the  Board  fails  to  take  into  account  the  fact  that  the 
chain  restaurant  industry  is  different  from  other  industries  in  the  operational  requirements  for 
uniformity  of  policies  and  procedures.   The  uniformity  is  demonstrated  by  many  chain 
restaurants  having  identical  exterior  and  interior  designs,  offering  the  same  limited  number  of 
food  and  beverage  items  at  a  uniform  price,  having  identical  hours  of  operation,  requiring 
employees  to  wear  the  same  or  similar  uniform  during  working  hours,  and  maintaining  the 
same  labor  and  employee  relations  policies  and  rates  of  pay.'   The  Board  has  found  it 
significant  that  chain  restaurants  conduct  business  under  standardized  policies  and  procedures 
subject  to  close  centralized  control.^   Prior  Board  decisions  also  clearly  demonstrate  that  chain 
restaurants  tend  to  be  highly  integrated  enterprises.   This  trend  will  no  doubt  continue  given 
the  wide-spread  advances  of  new  workplace  technology  such  as  computer  networking, 


See,  e.g.,  Caribbean  Restaurants,  Inc.,  supra;  White  Castle  System,  Inc.,  supra;  Twenty-First  Century 
Restaurant,  supra;  and  Waiakamilo  Corp.,  supra. 
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electronic  and  voice-mail,  facsimile  transmission,  and  teleconferencing,  all  of  which  can 
interconnect  distant  facilities.' 

As  the  above-cited  Board  decisions  make  clear,  the  proposed  rule  is  overbroad  insofar 
as  it  includes  the  chain  restaurant  business  with  other  unrelated  industries.    The  Board's  "one- 
rule-fits-air  approach  is  not  only  unwise,  but  also  unrealistic,  which  surely  will  lead  to 
increased,  rather  than  less,  litigation. 


THE  BOARD'S  STATED  RATIONALE  FOR  PROPOSING  THE  RULE  IS  NOT 
SUPPORTED  BY  PAST  EXPERIENCE  NOR  EMPIRICAL  EVIDENCE. 


Two  of  the  Board's  stated  reasons  for  proposing  the  rule  are:    (1)  the  historical 
likelihood  that  in  most  cases  a  single  facility  unit  will  be  found  appropriate;  and  (2)  the 
extensive  litigation  currently  involved  and  the  delays  caused  by  such  litigation.    A  review  of 
past  Board  decisions  and  other  data  compiled  by  the  Agency  reveals  that  the  Board's  reasons 
for  the  rule  are  not  supported  by  past  experience  nor  by  any  empirical  evidence. 


(a)        SIGNIFICANT  DECISIONS  IN  THE  RESTAURANT  AND  RETAIL 

INDUSTRIES  HAVE  FOUND  A  MULTI-FACIUTY  UNIT  APPROPRLVTE. 


A  thorough  review  of  the  Board's  cases  reveals  many  decisions  where  the  Board  found 
the  multi-facility  unit  was  the  only  appropriate  unit  in  the  chain  restaurant  and  retail  industry.'* 


of  an  order-flow  process,  the  Board  noted  that  both  facilities  were  linked  by  central  computer.) 

Caribbean  Restaurants,  Inc.,  supra;  Waiakamilo  Corp.,  supra; 
Twenty-First  Century  Restaurant,  supra;  L.T.T.  Continental  Baking  Co.,  Inc.,  23 1  NLRB  326  (1977);  The  Lawson 
Milk  Co.  Dtv.,  213  NLRB  360  (1974). 
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During  the  period  1980  through  1994,  there  were  61  reported  Board  decisions  regarding  the 
appropriateness  of  a  single  facility  bargaining  unit.    In  33  of  those  cases,  the  Board  held  that 
the  single  facility  was  not  an  appropriate  bargaining  unit.   In  only  28  cases  did  the  Board  find 
that  the  single  facility  was  the  appropriate  bargaining  unit. 

Given  the  fact  that  the  Board  determined  that  the  single  location  unit  was  not 
appropriate  in  the  majority  of  decisions  published  by  the  Board  during  the  period  1980 
through  1 994,  the  Agency  should  not  promulgate  the  proposed  rule  which  would  create  an 
irrebuttable  presumption  that  the  single  facility  unit  is  ^propriate. 


(b)        THERE  IS  NO  EMPIRICAL  EVIDENCE  TO  SUPPORT  THE  BOARD'S 
PREMISE  OF  EXTENSIVE  LITIGATION  AND  DELAY. 


The  Board  has  not  supported  the  proposed  rule  with  any  empirical  evidence  of 
extensive  litigation  or  delay.    Instead,  the  Board  merely  states  that  there  is  extensive  litigation 
and  delay.   Additionally,  a  review  of  the  reported  decisions  by  the  Board  during  the  period 
1960  through  1994  reveals  that  the  litigation  regarding  the  appropriateness  of  a  single  location 
unit  has  been  on  the  decline.    As  the  attached  graph  shows,  the  largest  number  of  published 
Board  decisions  regarding  the  ^propriateness  of  single  versus  multi-facility  bargaining  unit 
cases  was  issued  during  the  five  year  period  from  1965  through  1969.   During  this  period,  the 
Board  published  71  decisions.  After  this  period,  the  number  of  published  decisions  concerning 
single  versus  multi-facility  bargaining  units  have  declined  dramatically,  with  only  1 1  cases 
having  been  published  during  the  five  year  periods  from  1985  through  1990  and  1990  through 
1994.   In  fact,  during  1995,  there  were  no  published  Board  decisions  concerning  single  versus 
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multi-facility  bargaining  unit  cases.   Moreover,  from  1980  through  1994,  the  Board  published 
62  decisions  regarding  the  appropriateness  of  a  single  versus  multi-facility  bargaining  unit. 
This  averages  out  to  approximately  4  (four)  decisions  a  year.   Obviously,  the  Board's  premise 
regarding  "extensive  litigation  currently  involved"  is  not  only  not  supported  by  published 
Board  decisions,  but,  in  fact,  it  is  contradicted  by  the  Board's  own  records. 

At  a  minimum,  the  Board  should  conduct  public  hearings  once  the  Board  has  a  full 
complement  of  five  Members  to  gather  empirical  evidence  which  will  provide  an  objective 
basis  for  arriving  at  a  conclusion  concerning  the  extent  of  litigation  and  the  amount  of  delay 
which  has  resulted  from  the  application  of  the  multi-factor  test. 

CONCLUSION 

In  conclusion,  the  Council  submits  that  the  Board's  proposed  rule  on  the 
appropriateness  of  requested  single  location  bargaining  units  in  representation  cases  will  not 
achieve  the  goals  announced  by  the  Board.  The  multi-factor  test  currently  relied  upon  by  the 
Board  has  worked  for  well  over  thirty  (30)  years.  It  is  the  Council's  position  that  there  is  no 
valid  reason  to  change  Board  caselaw  and  procedure  at  this  particular  time.  Accordingly,  the 
Council  respectfully  urges  the  Board  to  refrain  from  engaging  in  rulemaking  as  contemplated 
by  the  Board's  proposed  rule  on  single  location  bargaining  units. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 


On  behalf  of  the  American  Bankers  Association  ("ABA"),  I  want  to  thank  you  for  this 
opportunity  to  testify  before  you  on  the  National  Labor  Relations  Board's  Proposed  Rule 
on  the  Appropriateness  of  Requested  Single  Lx)cation  Bargaining  Units  in  Representation 
Cases.   My  name  is  Harold  P.  Coxson  and  I  am  a  principal  in  the  law  firm  of  Coleman, 
Coxson,  Pencllo,  Fogleman  &  Cowcn,  P.C.  which  specializes  in  the  represenution  of 
management  in  labor  and  employment  law  matters.   I  serve  as  one  of  twenty-five  lawyers 
on  the  NLRB's  Management  Advisory  Panel  selected  by  the  Chairman  and  Members  of 
the  National  Labor  Relations  Board  ("NLRB"). 

The  American  Bankers  Association  is  the  only  national  trade  and  professional  assodarion 
serving  the  entire  banking  community,  fi-om  small  community  banks  to  large  bank 
holding  companies.   ABA  membcn  represent  approximately  90  percent  of  the  commercial 
banking  industry's  total  assets.  Approximately  94  percent  of  the  ABA's  over  9,000 
members  are  community  banks  with  assets  of  less  than  $500  million. 

In  order  to  put  in  context  the  American  Bankers  Association's  concerns  with  ±e  NLRB's 
Proposed  Rule  on  Single  Location  Bargaining  Units  it  may  be  helpfiil  to  describe  the 
current  climate  in  the  banking  industry. 


L   Today's  Bank 

Banking  is,  perhaps,  the  most  regulated  industry  in  the  United  States.  Attached  to  this 
testimony  is  a  list  of  commercial  bank  regulations  compiled  as  of  March  1993,  that  every 
day  a  banker  must  comply  with.  The  regulations  listed  are  only  those  specific  to  the 
banking  industry  and  do  not  include  regulations  imposed  on  all  businesses,  such  as 
OSHA.  As  a  result  of  such  extensive  regulation,  bank  operations  are  by  necessity  highly 
centralized  and  fiilly  integrated.   Regulations  aimed  at,  for  example,  preserving  the  safety 
and  soundness  of  a  bank  apply  without  regard  to  whether  the  activity  takes  place  in  a 
branch  or  at  head  ofl5ce  or,  indeed,  whether  a  bank  even  operates  branches.   Lending 
limits  (12  U.S.C.  84)  real  estate  standards  (12  U.S.C.  1828)  to  name  just  two  make 
centralized  control  a  necessity.  Check  clearings  are  governed  by  the  Federal  Reserve's 
Regulation  J.   Regulatory  monitoring  through  comprehensive  quarteriy  rep>orting  requires 
a  high  degree  of  standardization  of  all  the  activities.  The  consumer  protection  provisions 
such  as  Truth  In  Lending  (Regulation  Z),  Consumer  Leasing  (Regulation  M),  Funds 
Availability  (Regulation  CC),  to  dte  a  few  examples,  mandate  uniform  procedures  in  all 
branches  and  head  offices  and  detailed  compliance  and  auditory  oversight. 

Another  phenomenon  of  the  banking  industry  is  the  rapid  expansion  of  the  number  of 
bank  branches  to  service  customers  closer  to  where  they  live,  work,  shop  and  vacation. 
The  time  has  long  since  passed  when  small  towns  each  had  only  a  single  community  bank 
located  downtown.  Today,  there  are  10,000  commercial  banks  in  the  United  Sutes,  of 
which  more  than  4,200  operate  two  or  more  branches.  A  typical  small  $50  million  bank 
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has  two  branches,  larger  institutions  operate  hundreds  of  branches.   The  number  of  bank 
branches  has  steadily  increased  and  is  continiiing  to  increase  (see  Table  1 ).   For  example, 
in  1995  there  has  been  a  25  percent  increase  in  bank  supermarket  branches,  with  3,142 
such  branches.   National  Commerce  Bank  Service  Inc.  predicts  that  supermarket  branches 
will  increase  to  7,000  by  the  year  2000. 

Bank  branches  of  all  types  are  linked  closely  together  by  technologies  which  bring  far- 
flung  operations  closer  together  and  make  geographic  separation  less  of  a  faaor  in  unit 
determination.   Banks  are  in  the  forefront  of  significant  technological  advances  in  the 
workplace,  including  computer  networking,  electronic  mail  and  facsimile  transmission  -  to 
name  a  few  of  the  more  common  methods  of  workplace  telecommunications.   In  fart, 
today's  banks  arc  struggling  to  keep  up  with  technological  developments  and  the  impart 
of  such  developments  on  the  payment  system,  all  the  while  making  banking  services  more 
and  more  accessible  to  customers.  The  proliferation  of  automated  teller  machines, 
through  which  a  customer  can  access  his  account  at  a  bank  across  the  country,  telephone 
banking,  home  banking  through  computer,  debit  cards,  all  add  to  the  customer's 
convenience.  Yet,  in  spite  of  these  developments,  banks  continue  to  add  new  branches   - 
a  nearly  50  percent  increase  in  the  last  20  years. 

On  the  horizon  is  electronic  cash,  and  stored  value  cards  or  "smart  cards."  A  firm,  which 
may  or  may  not  be  a  bank,  provides  a  medium  for  payment,  and  the  mechanics  for 
redemption  of  payments.  These  developments  could  potentially  have  a  profound  impact 
on  banking.   Banks  will  need  to  respond  if  they  are  to  remain  competitive. 

Spiraling  technology  costs  certainly  contributed  to  the  recent  merger  activity  in  banking. 
Automated  bank  services  and  the  consolidation  of  back-office  systems  and  personnel 
achieve  economies  of  scale.  Centralization  of  a  bank's  increasingly  complex  and  costiy 
system  which  provide  technological  support  throughout  the  institution's  operations  is 
today  essential  for  the  "typical  bank." 


II.  The  Significance  of  NLRB  Unit  Determinations. 

The  determination  of  whether  a  unit,  or  grouping,  of  employees  is  appropriate  for 
purposes  of  organizing  and  collective  bargaining  is,  perhaps,  the  most  basic  and  important 
function  of  the  National  Labor  Relations  Board.  The  Board's  jurisdiction  to  make  unit 
determinations  "is  at  the  heart  of  our  system  of  collective  bargaining,  and  has  a  most 
pervasive  impart  upon  industrial  relations."    Gorman,  Basic  Text  of  Labor  Law.  West 
Publishing,  1976,  p.  67.   Unit  determination  provides  the  initial  context  in  which 
employees  may  cxcrdsc  their  right  to  freedom  of  choice,  as  well  as  the  basic  framework 
within  which  collective  bargaining  will  either  succeed  or  fail.  For,  as  the  NLRB  stated 
over  tiuTty  years  ago,  "if  the  [NLRB's]  unit  determination  fails  to  relate  to  the  factual 
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situation  with  which  the  parties  must  deal,  efficient  and  stable  coUective  bargaining  is 
undermined  rather  than  fostered."^ 

Unit  determination  is  important  for  another  very  practical  reason.  As  noted  by  a  basic 
text  on  labor  law: 

The  size  and  composition  of  the  bargaining  unit  is  often  a  subject  of 
dispute  between  union  and  employer  and  between  contending  unions,  since 
this  decision  can  determine  whether  the  union  is  entitied  to  representative 
status.  A  union  which  may  enjoy  majority  support  within  a  small  unit  may 
not  be  able  to  estabUsh  its  ntujority  in  a  larger  unit.   SimUarly,  tiie  size  and 
composition  of  the  bargaining  unit  determine  which  of  two  contending 
unions  gains  representation  status. 

Congress  has  delegated  to  the  National  Labor  Relations  Board  wide  latitude  to  determine 
"appropriate"  bargaining  units  on  a  case-by-case  basis.   Section  9(b)  of  the  Nauonal  labor 
Relations  Act  provides  that  the  Board  "shall  decide  in  each  case  ...the  unit  appropriate  for 
the  purposes  of  coUective  bargaining,  ..."    29  U.S.C.  §  159(b).  The  Act  also  provides 
certain  basic  restrictions  on  the  Board's  unit  determinations,  the  most  basic  of  which  is 
that  unions  cannot  dicute  bargaining  units  based  solely  on  their  abiUty  to  organize,  i.e., 
"extent  of  organization."    29  U.S.C.  §  159(c)(5).   By  analogy  to  congressional  elections, 
candidates  should  not  be  permitted  to  select  only  those  parts  of  an  csubUshed 
congressional  district  which  may  be  more  favorable  to  the  candidate  nor  to  redefine  the 
district's  boundaries  in  each  election.   Congressional  districts,  like  appropriate  bargaining 
units,  should  be  drawn  on  the  basis  of  a  variety  of  faaors,  the  most  fiindamental  of  which 
is  a  "community  of  interest." 

There  is  no  single  fartor  which  is  determinative  of  whether  a  single  fadhty  is  an 
appropriate  unit,  or  grouping,  of  employees  for  purposes  of  union  rcpresenution  and 
collective  bargaining. 

As  the  Supreme  Court  emphasized  over  fifty  years  ago: 

Wide  variations  in  the  forms  of  employee  self-organization 
and  the  complexities  of  modem  industrial  organization  mak£ 
Hifflnilf  the  use  of  infleYihle  rules  as  rhe  test  of  an  appropriate 
tmit.   ConErf5t  "iif  '"fi^-^^H  nfthe  n^^d  for  flexibility  in 


V  ^f«i=.m.rnnP;.p«r  Box  Corp..  136  NLRB  134,  138  (1962) 

V  Hardin,  The  Developing  Labor  Law.  (3ed.,  1992),  p.448. 
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shaping  the  unit  to  the  particular  case  and  accordingly  gave 
the  Board  wide  discretion  in  the  matter.* 

Given  the  federal  court's  broad  deference  to  the  NLRB's  specialized  expertise  and 
careful,  case-by-casc  analysis,  courts  rarely  disturb  the  agency's  selection  of  an  appropriate 
bargaining  unit  unless  it  is  arbitrary  and  amounts  to  an  abuse  of  discretion.   South  Prairie 
Construction  Co.  v.  Local  627.  Int'l  Brotherhood  of  Operating  Engineers.  425  U.S. 
800,805  (1976).   Throughout  its  sixty  year  history,  the  Board  has  earned  this  respect  by 
its  scrupulous  analysis  of  a  series  of  critical  feaors  in  unit  determination.   Even  though 
the  Board  has  established  certain  presiimptions  in  favor  of  single  facility  bargaining  units, 
including  such  a  presumption  in  the  banking  industry,^  it  has  been  careful  to  consider 
specific  &cton  in  a  case-by-case  analysis  which  nuy  rebut  such  presximptions. 

For  example,  in  Hawaii  National  Bank,  the  lead  case  on  unit  determinations  in  the 
banking  industry,  a  special  concurring  opinion  by  thcn-NLRB  Chairman  Miller  stated: 

Because  of  the  highly  integrated  functional  operation  of  banks  generally  ...  we  ought  to 
closely  scrutinize  the  facts  in  each  individual  case  arising  in  the  banking  industry,  applying 
no  preconceived  notions  or  prcsimiptions,  and  with  particular  attention  to  the  following 
factors: 

(1)  the  extent  of  the  centralized  control  of  the  commercial 
and  administrative  aspects  of  the  business,  (2)  the  extent  of 
centralized  or  decentralized  control  of  labor  policy  (including 
not  only  where  the  overall  level  of  wage  and  fringe  benefits  is 
determined  but  also  where  other  working  conditions  of  real 
importance  to  employees  are  determined,  such  as  decisions  on 
hiring,  individual  increases,  promotions,  discipline,  and  the 
like),  (3)  the  extent  of  employee  interchange  among  the 
branches,  (4)  the  amount  of  personal  contact  between 
employees  of  the  branches  (or,  to  sute  the  converse,  whether 
personal  contaa  is  limited  strictly  to  the  employees  of  the 
particular  branch),  and  (5)  the  extent  of  geographic 
separation  of  the  particular  branch  petitioned  for  fi-om  other 
branch  banks  in  the  operation. 

Our  failure  to  give  careful  attention  to  each  of  these  factors 
has,  on  occasion,  been  criticized  by  the  courts,  even  to  the 
extent  of  our  having  been  found  guilty  of  an  abuse  of 


V  ^JLRB  V.  Hearst  Publigations,  322  U.S.  111,  134  (1944)  (emphasis  addec 
Hawaii  National  Bank.  212  NLRB  576  (1974). 
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discretion  in  making  appropriate  bargaining  unit 
determinations  in  this  industry.  The  Wavne  Oakland  Bank  v. 
N.L.R.B..  462  F.2d  666  (CA  6,  1972). 

212  NLRB  at  576-577. 

Since  Hawaii  National  Bank,  the  Board  has  applied  the  single  facility  presumption  to 
banks  with  mixed  success  in  the  courts.   See  Wyandotte  Savings  Bank  v.  NLRB.  669  F.2d 
386  (6th  Cir.  1982),  denying  enforcement  to  250  NLRB  362  (1980);  Alaska  State  Bank 
y.NLRB.  653  F.2d  1285  (9th  Cir.  1981);  Wayne  Oakland  Bank  v.  NLRB.  462  F.2d  666 
(6th  Cir.  1972). 

In  Wavne  Oaklyrnj  Rjin^,  for  example,  the  Sixth  Circuit  held  that  the  NLRB  abused  its 
discretion  in  designating  a  single  branch  bank  as  an  appropriate  bargaining  unit.  The 
court  found  determinative  such  faaors  as:  (1)  centralization  of  banking  operations;  (2) 
whether  bank  services  were  centrally  administered;  (3)  centralized  control  and  uniformity 
of  wages,  hours  and  benefits;  (4)  employee  interchange  between  branches;  (5)  presence  of 
an  independent  supervisor;  and  (6)  geographic  proximity  of  branches  and  central 
operations. 

It  is  through  such  individualized  analysis  that,  while  the  parties  and  the  courts  may 
disagree  fi-om  timc-to-time  with  the  Board's  determinations,  the  agency  has  earned  a 
well-deserved  repuution  in  the  representation  case  area. 

That  is  one  reason  why  the  NLRB's  proposed  rule  is  so  disappointing.   It  substitutes  a 
mechanical,  mathenutical  rule  for  carefully  reasoned  analysis  on  a  case-by-case  basis.  Yet 
it  is  basic  textbook  labor  law  that  unit  determinations  and  questions  of  conununity 
interest  arc  "not  susceptible  to  precise  definition  or  to  mechanical  application  .  .  .  [T]he 
ultimate  determination  much  more  often  depends  on  detailed  factual  analysis  on  a  case- 
by-case  basis  than  on  the  application  of  rules  of  law." ^ 

Now,  after  nearly  sixty  years  of  judicial  deference  to  the  Board's  asserted  specialized 
substantive  expertise,  the  current  Board  announces  that,  even  in  light  of  complex  new 
workplace  operations,  organizational  structures  and  rapid  technological  developments  not 
dreamed  of  by  employers  in  the  past,  the  agency  now  merely  needs  to  apply  an  inflexible 
mechanical  rule  for  unit  determinations  in  nearly  every  case.   In  a  recent  speech,  in  fact. 
Chairman  Gould  denigrates  this  once  important  and  proud  fiinction  of  the  agency,  and 
the  job  duties  of  coundess  professional  staff,  to  a  simple  administrative  task  by 
announcing  that,  in  his  view,  the  proposed  rule  only  requires  "a  calculator  and  odometer" 
to  administer.  NLRB  Press  Release  R-2028  at  p.  6  (December  9,  1994). 


TTie  Developing  Labor  Law,  p.  452. 
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III.    Importance  of  the  NLRB's  Proposed  Rule  on 
Single  Location  Bargaining  Units  as  Applied  to  the  Banking  Industry 

The  ABA  is  concerned  that  the  NLRB's  Proposed  Rule  on  Single  Location  Bargaining 
Units,  as  applied  to  the  banking  industry,  will  result  in  an  irrebuttable  presumption  that 
appropriate  units  of  employers  for  purposes  of  union  organizing  and  collective  bargaining 
will  be  small,  single  branch  locations,  or  other  fragmented  units,  solely  dictated  by  union 
'gerrymandering"  in  reprcsenution  petitions,  without  regard  to  the  context  and  real-life 
factual  circumstances  in  which  collective  bargaining  is  to  take  place  in  the  banking 
industry. 

The  proposed  rule  totally  eliminates  from  consideration  by  the  Board  and  the  federal 
courts  the  most  critical  ^cton  which  have  been  carefully  evaluated  in  unit  determinations 
in  the  banking  industry.  The  Actors  now  discarded  as  "non- material"  are  those  which  are 
most  relevant  for  banking  and  which,  if  given  their  deserved  weight  in  the  reahty  of 
today's  banking  operations,  would  tend  to  rebut  the  single  location  "presumption"  in 
banldng  units.   The  £iaors  eliminated  from  any  possible  consideration  and  no  longer 
given  any  weight  in  unit  determinations  are:  functional  integration;  centralization  of 
administration;  similarity  of  skills,  functions  and  working  conditions;  and  bargaining 
history.  Since,  as  we  described  earlier,  the  typical  bank  today  is  a  functionally  integrated, 
highly  centralized  operation  in  which  there  is  a  great  degree  of  similarity  in  skills, 
functions  and  working  conditions  among  bank  branches,  and  very  little  bargaining 
history,  the  total  elimination  of  these  factors  prevents  a  realistic  assessment  of  appropriate 
bargaining  units  in  the  banking  industry. 

Conversely,  the  only  faaors  the  NLRB  will  now  consider  in  unit  determinations  under 
the  proposed  rule  are  skewed  in  £ivor  of  single  location  units  and  ignore  the  realities  of 
the  banking  industry.  The  only  faaors  deemed  'material*  under  the  proposed  rule  are: 
minimxun  unit  size  (arbitrarily  set  at  15  or  more  unit  employees),  geographic  proximity 
(arbitrarily  set  at  a  one-mile  radius  of  the  proposed  unit),  and  the  local  presence  of  a 
supervisor  (which  the  rule  expansively  denominates  "local  autonomy").   As  discussed 
earlier,  the  dramatic  increase  over  the  past  twenty  yean  in  the  number  of  bank  branches 
(from  44,589  in  1975  to  66,722  in  1995),  together  with  the  equally  dranutic 
technological  advances  in  banking  telecommunications  more  recently,  makes  the  Board's 
proposed  three-faaor  analysis  in  unit  determinations  even  less  meaningful  in  the  banking 
industry.  For  example,  as  former  Chairnun  Stephens  has  noted,  "where  those 
conununication  links  fadliutc  the  ability  to  engage  in  union  activity  among  separate 
locations,  geographic  proximity  in  excess  of  one-mile  should  not  effectively  foreclose 
rebuttal  of  the  single  facility  presumption."   Stephens  Comments  on  the  proposed  rule 
Aug.  25,  1995  (fiill  text  reprinted  in  the  Dailv  Labor  Report  (BNA)  No.  198,  Oct.  13, 
1995,  p.  E-9. 

The  narrow  'extraordinary  circumstances  exception,"  based  on  temporary  interchange  of 
employees  (a  single  facility  unit  may  not  be  appropriate  where  10  percent  or  more  of  the 
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unit  employees  have  temporarily  transferred  to  other  facilities  of  the  employer  10  percent 
or  more  of  the  time  during  the  prior  year)  is  arbitrary  and  without  empirical  support  in 
the  record.   It  seems  to  suggest  that  one  way  for  banks  and  other  industries  to  avoid  the 
Board's  irrebuttable  presumption  of  the  appropriateness  of  fragmented  single  facility 
units  is  to  keep  the  employees  on  a  conveyer  belt  between  branches  through  frequent 
interchange.   Indeed,  as  the  proposed  rule  reveals,  the  threshold  of  10  percent  is  not 
suflSdently  high  for  the  International  Brotherhood  of  Teamsters,  whose  comments 
propose  raising  the  level  to  25  percent. 

By  circumscribing  the  "material"  factors  for  future  NLRB  analysis  in  unit  determinations 
into  a  mechanistic  rule,  and  permitting  only  extremely  narrow  exceptions  for  adjudication, 
the  proposed  rule  will,  in  cflFcct,  give  controlling  weight  to  the  "extent  of  organizing"  as 
dictated  by  the  union's  pctitioned-for  unit.  This,  despite  the  clear  prohibition  contained 
in  section  9(c)(5)  of  the  National  Labor  Bjclations  Act:  "In  determining  whether  a  unit  is 
appropriate  ...  the  extent  to  which  the  employees  have  organized  shall  not  be 
controlling."   29  U.S.C.  §  159(c)(5).  That  section  was  added  by  Congress  in  1947  to 
prevent  the  NLRB  from  conducting  representation  elections  involving  onlv  those 
employees  the  union  thinks  it  can  count  on  to  vote  for  it.  To  return  to  the  abuses  of  the 
past  by  permitting  the  union  to  "gerrymander"  a  petitioned-for  unit  would  frustrate  the 
basic  objectives  of  unit  determination:  i.e.,  to  delineate  an  appropriate  grouping  of 
employees  to  permit  freedom  of  choice  while,  at  the  same  time,  creating  the  proper 
context  within  which  the  process  of  collective  bargaining  must  function.   Recent  NLRB 
Chairman  James  Stephens  put  the  issue  more  directiy  in  his  statement  opposing  the 
proposed  rule.   Referring  to  the  elimination  of  'centralized  control"  as  a  material  faaor 
in  unit  determination,  Stephens  wrote: 

This  is  not  a  modest  administrative  change.   It  is  a  significant  substantive 
change  in  well-sctried  law.   It  is  a  significant  change  in  well-setded  unit 
determination  law  to  omit  from  any  possible  consideration  the  question 
whether  control  over  nearly  all  of  the  core  issues  around  which  the  interests 
of  employees  in  a  petitioned-for  single  unit  would  naturally  coalesce  is 
centralized  at  an  administrative  level  beyond  that  facility.   It  is  therefore  a 
factor  which  should  be  weighed  in  determining  a  unit  that  is  neither  so 
large  that  it  impairs  the  organizational  desires  of  employees  (which  may  be 
the  case  if  a  multi-facility  unit  is  ordered)  nor  so  small  that  it  hampers 
cflSdent  and  stable  collective  bargaining  (which  may  be  the  case  if  only  a 
single  facility  unit  is  ordered).  No  evidence  has  been  offered  to 
demonstrate  why  this  long  accepted  truth  is  no  longer  valid.  Nor  do  I 
think  that  there  is  anything  in  the  Board's  cumulative  experience  to  suggest 
otherwise.  Thus  to  jettison  this  area  of  consideration  from  the  Board's 
unit  analysis  simply  for  the  sake  of  realizing  marginal  economies  of  process 
is,  in  my  view,  not  rational. 
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Comments  of  Hon.  James  M.  Stephens,  August  25,  1995 
(full  text  reprinted  in  the  Daily  Labor  Report  (BNA),  No. 
198,  Oaober  13,  1995,  pp.  E-6  gi  jsa) 


IV.  The  NLRB's  Sutcd  Rationale  for  the  Proposed  Rule 

The  NLRB's  asserted  rationale  for  making  what  former  Chairman  Stephens  describes  as  a 
"significant  substantive  change  in  well-settled  [unit  determination]  law"  is,  as  stated  in 
the  proposed  rule,  "to  bring  more  clarity  to  the  issue  of  appropriateness  of  bargaining 
units  and  to  avoid  lengthy  litigation,  possibly  inconsistent  results,  and  unnecessary 
expenditures  of  limited  Board  resources  and  the  resources  of  the  parties." 

Of  course,  an  objective  analysis  of  the  Board's  caseload  in  this  area  not  only  fails  to  reflea 
an  increased  volume  of  litigation,  but  a  substantial  decrease  in  such  litigation.   Between 
1980  and  1994,  the  Board  reported  62  decisions  concerning  single  location  bargaining 
units,  with  only  11  reported  cases  during  the  last  five  years  of  that  period.   Reported 
banking  cases  account  for  fewer  than  that  number  over  nearly  the  entire  history  of  the 
National  Labor  Relations  Board.'  This  hardly  represents  lengthy  or  extensive  litigation. 
The  Board's  economies,  if  any,  derived  fi-om  the  proposed  rule  would  appear  to  be,  in 
former  Chairman  Stephens'  words,  "marginal." 

By  creating  an  irrebuttable  presumption  in  favor  of  single  location  bargaining  units,  the 
proposed  rule  will  indeed  bring  "more  clarity"  to  the  issue  and  will  avoid  "possible 
inconsistent  results"  since  there  will  be  littie  possible  deviation  fi-om  the  rule.  The  same 
could  be  said,  of  course,  for  simply  allowing  a  petitioning  uixion  to  determine  the  unit 
through  the  "extent  of  organizing."   The  efFea  is  nearly  the  same.   Under  the  proposed 
rule,  so  long  as  the  imion  is  carefiil  to  petition  for  a  unit  consisting  of  at  least  15 
employees,  supervised  by  a  statutory  2(11)  supervisor,  in  a  facility  which  is  beyond  a  one- 
mile  geograpl^cal  radius  of  another  facility  of  the  employer,  the  union  will  be  virtually 
assured  that  the  petitioned-for  unit  will  be  deemed  irrebuttably  appropriate  without 
regard  to  the  other  circumstances  or  fiictual  realities  of  the  employer's  operations  or  the 
interests  of  the  employees. 

Ignoring  the  common  interests  of  employees  by,  for  example,  pitting  the  employees  at 
one  branch  against  those  of  another  (where  one  branch  is  represented  as  a  single  Polity 
and  the  others  are  unrepresented,  or  where  branches  are  represented  by  different  unions) 
will  create  fiiction  in  employee  relations  and  chaos  in  labor  relations.  As  the  First  Circuit 


*Ses,  e^  Wyandotte  Savings  Bank.  245  NLRB  943  (1979);  Bank  of  America.  196 
NLRB  591  (1972);  Pacific  National  Bank  of  Waghinpton.  192  NLRB  1046  (1971);  W 
Fargo  Bank.  179  NLRB  465  (1969);  Central  Valley  National  Bank.  154  NLRB  995 
(1965);  Bank  of  California.  2-RC-4084  (1960)  (unpublished  decision.). 
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spoke  in  NLRB  v.  Purity  Food  Stores.  Inc..  376  F.2d  497  (1967),  sctl  denied.  389  U.S. 
959  (1968): 

It  seems  to  us  obvious  that  .  .  .  only  friction  between  employees  and  chaos 
in  labor  relations  could  possibly  result  if  some  employees  were  under  union 
rules  as  to  wages,  hours,  seniority,  grievance  procedures,  etc.,  when  the 
employees  working  beside  them  in  the  same  category  were  not.   The 
Board's  conclusion  to  the  contrary  flies  in  the  face  of  reality.   376  F.2d  at 
500-501. 

The  proposed  rule  will  result  in  unreasonable  fragmentation  of  virtually  identical  bank 
branches  with  identical  procedures,  operations  and  personnel  policies,  with  nearly 
identical  employee  skills,  functions  and  working  conditions,  and  where  there  is  little  local 
autonomy.  None  of  these  &ctors,  however,  will  be  relevant  in  unit  determinations  under 
the  proposed  nilc. 

The  effect,  if  not  the  purpose,  of  the  proposed  rule  will  be  to  facilitate  union  organizing 
in  small,  fragmented,  single  facility  bargaining  units  which  are  easier  for  unions  to 
organize  and  where  the  union  may  have  diflSculty  in  attracting  broader  support  among 
larger  units  of  employees.   Perhaps  in  addition  to  Chairman  Gould's  calculator  and 
odometer,  which  he  has  said  is  all  that  will  be  necessary  to  administer  the  proposed  rule, 
the  Board  should  present  newly-clcaed  AFL-CIO  President  John  Sweeney  with  a 
starter's  whistle  for  the  race  to  organize  single  location  bargaining  units  in  all  industries, 
including  banking,  which  are  covered  under  the  proposed  rule. 


V.  Specific  Suggestions 

1.  The  American  Bankers  Association  suggests  that  the  NLRB's  Proposed  Rule 
on  Single  Location  Bargaining  Units  should  be  withdrawn.  The  NLRB  has  failed  to 
produce  a  sufficient  empirical  basis  for  the  stated  rationale  that  the  proposed  rule  is 
necessary  to  reduce  a  litigation  burden  on  the  agency  and  the  parties.  To  the  contrary, 
analysis  demonstrates  that  there  are  few  litigated  cases  concerning  single  location 
bargaining  units,  and  the  number  is  declining. 

2.  If  relieving  budgetary  constraints  is  the  true  basis  for  the  proposed  rule, 
then  perhaps  Congress  should  consider  the  effects  of  reducing  the  need  for  extensive 
professional  agency  staff  responsible  for  unit  determination  questions.  While  the 
Chairman's  reference  to  the  need  for  only  a  "calculator  and  odometer"  is  undoubtedly  a 
rhetorical  flourish,  if  the  proposed  rule  is  promulgated  it  does  suggest  an  ability  to  reduce 
staff  resources  currentiy  devoted  to  this  area  of  the  agency's  specialized  expertise. 

3.  Section  9(b)  of  the  Aa  and  the  Supreme  Court's  decision  in  American 
Hospital  Association  v.  NLRB.  499  U.S.  606  (1991)  give  the  Board  authority  to  resolve 
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disputes  regarding  appropriate  bargaining  units  by  using  its  rulemaking  authority.   That 
authority  is  not  without  limits.   As  the  Court  reaffirmed  with  equal  clarity  in  American 
Hospital  Association,  such  rulemaking  must  not  be  arbitrary  or  capricious  and,  citing 
Motor  Vehicles  Manufacturers  Assn.  V.  State  Farm  Insurance.  463  U.S.  29  (1983),  must 
be  "based  on  substantial  evidence  and  supported  by  reasoned  analysis."    (M-  at  43.) 

We  have  suggested  that  the  Board  should  withdraw  the  proposed  rule.   In  the  alternative, 
the  Board  should  keep  the  record  open  for  additional  comments  and  schedule  hearings 
before  promulgating  a  final  rule.   Delaying  promulgation  of  the  proposed  rule  is 
compelled  by  Board  tradition,  as  well,  where  it  has  been  a  consistent  practice  not  to 
reverse  precedent  or  make  major  substantive  changes  absent  a  fiill  Board,  nor  to  make 
such  changes  based  on  the  vote  of  a  recess  appointee  to  the  Board.   If,  in  faa,  Board 
Member  Fox,  who  currently  serves  as  a  recess  appointee,  participates  in  the  rulemaking  to 
give  the  Board  a  quorum,  such  actions  should  be  subject  to  legal  challenge. 

4.        Finally,  if  the  Board  promulgates  a  final  rule.  Congress  should  consider  the 
most  appropriate  means  of  reversing  the  rule,  either  through  a  specific  appropriations 
rider  or  a  legislative  amendment. 
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ATTACHMENT 
SUMMARY  OF  BANK  REGULATORY  REQUIREMENTS 

BANK  SAFETY  AND  SOUNDNESS 

REQUIREl^IENT  FOR  ANNUAL  ON-SITE  EXAMINATIONS 

MANDATED  ANNUAL  INDEPENDENT  AUDITS\REQUIRED 
MANAGEMENT  REPORTS 

BANK  QUARTERLY  CALL  REPORTS 

.  SMALL  BUSINESS/SMALL  FARM  LOAN  REPORTING 

BANK  HOLDING  COMPANY  REPORTS 

HOLDING  COMPANY  GUARANTIES/CROSS-GUARANTIES 

REGULATIONS  RESTRICTING  INTERBANK  LIABILITIES, 
REGULATION  F 

COLLECTION  OF  CHECKS  AND  OTHER  ITEMS  BY  THE  FEDERAL 
RESERVE,  REGULATION  J 

TRANSACTIONS  WITH  AFFILIATES  --  SECTIONS  23A  AND 
23  B  RESTRICTIONS 

DEPOSITS:   RESERVE  REQUIREMENTS,  REGULATION  D 
.  RESTRICTIONS  ON  CASH  MANAGEMENT  ACCOUNTS/ 
TELLERS  CHECKS 

WRTITEN  POLICIES  REQUIRED  BY  SUPERVISORS 

CHANGE  IN  BANK  CONTROL  APPROVALS  AND  RESTRICTIONS 
(Sec  also  BANK  STOCK  LOAN  REPORTING) 

LIMITS  ON  LOANS-TO-ONE  BORROWER 

(Sec  also  RESTRICTIONS  ON  INSIDER  LOANS) 

CAPITAL  ADEQUACY  REGULATION 

(Sec  also  PROMPT  CORRECTIVE  ACTION) 
.  LEVERAGE  RATIO 
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.  RISK-BASED  CAPITAL 
.  CREDIT  RISK 
.  INTEREST  RATE  RISK 
.   CONCENTRATION  RISK 
.   NONTRADITIONAL  ACnVITIES  RISK 

MINIMUM  SECURITY  DEVICES,  REGULATION  P 

CRIMINAL  REFERRAL  FORMS 

RESTRICTIONS  ON  INSIDER  LOANS,  REGULATION  O 
.   INDIVIDUAL  LIMITS 

•  GENERAL  LIMITATIONS 

.  ADDITIONAL  LIMITATIONS  ON  EXECUTIVE  OFFICERS 
.  AGGREGATE  LIMITS 

ASSESSMENT  OF  FEES 

•   OCC  EXPENSES  PAID  BY  NATIONAL  BANKS 

.   FDIC  AUTHORIZED  TO  COLLECT  EXAMINATION  FEES 

RISK  BASED  DEPOSIT  INSURANCE  PREMIUMS 

MANAGEMENT  OFFICIAL  INTERLOCKS,  REGULATION  L 

CREDIT  BY  BANKS  FOR  THE  PURCHASING  OR 
CARRYING  MARGIN  STOCK 

APPROVAL  PROCEDURES:  CHARTERING,  BRANCHING,  RELOCATION^ 
OFHCES,  POWERS 
.  BRANCH  CLOSINGS 

PROMPT  CORRECTIVE  ACTION  CAPITAL  LEVELS  AND  PROCEDURES 

REGULATOR-IMPOSED  BANK  PERFORMANCE  STANDARDS 

OPERATIONAL  AND  MANAGERIAL  STANDARDS  FOR 
BANK  OPERATIONS 

LIMITS  ON  PAYMENTS  TO  BANK  OFFICERS,  DIRECTORS 

AND  EMPLOYEES 

.  LIMITS  ON  COMPENSATION 

.   LIMITS  ON  RETIREMENT/SEVERANCE  BENEFITS 

RESTRICTIONS  ON  STATE  BANK  POWERS 
12 
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LIMITATIONS  ON  BROKERED  DEPOSITS/REGULATED 
INTEREST  RATES 

RESTRICTIONS  ON  REAL  ESTATE  LENDING 

MANDATORJf  REAL  ESTATE  APPRAISALS 

n.       ACCOUNTING 

MARKET  VALUE  ACCOUNTING 

REGULATOKSr  ACCOUNTING  DIFFERENCES  FROM  GAAP 
•  ACCOUNTING  FOR  INTANGIBLES 
.  ACCOUNTING  FOR  INCOME  TAX  LOSSES 
.  SALES  OF  ASSETS  WITH  RECOURSE 

in.      "CONSUMER  PROTECTION" 

TRUTH  IN  LENDING,  REGULATION  Z 

FAIR  CREDIT  AND  CHARGE  CARD  DISCLOSURE  ACT 

HOME  EQUITY  LINES  OF  CREDIT  DISCLOSURE 

CONSUMER  LEASING,  REGULATION  M 

ELECTRONIC  FUNDS  TRANSFER  ACT,  REGULATION  E 

FUNDS  AVAILABILITY,  REGULATION  CC 

REAL  ESTATE  SETTLEMENT  PROCEDURES  ACT  OF  1974  (RESPA) 
.      SETTLEMENT  SERVICES 
.      ESCROW  ACCOUNTS 
.      MORTGAGE  SERVICING  TRANSFERS 
.      EXTENSIONS  IN  COVERAGE 
.  REFINANCING 

•  SUBORDINATE  UENS 

•  LOSS  OF  COMMERCIAL,  AGRICULTURAL, 
AND  OTHER  EXEMPTIONS 

INTEREST  ON  DEPOSITS 
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DISCLOSURE  RULES  FOR  DEPOSIT  ACCOUNTS,  REGULATION  DD 
(TRUTH  IN  SAVINGS) 

LOANS  IN  AREAS  HAVING  SPECIAL  FLOOD  HAZARDS 

FDIC  DEPOSIT  INSURANCE  COVERAGE 
.       RECORDKEEPING  AND  REPORTING 
.      CUSTOMER  NOTICES 


IV.  "FAIR"  DISTRIBUTION  OF  CREDIT 

EQUAL  CREDIT  OPPORTUNITY  ACT,  REGULATION  B 

CREDIT  PRACTICE  RULE,  REGULATION  AA 

FAIR  CREDIT  REPORTING  ACT 

COMMUNHY  REINVESTMENT  ACT 

FAIR  HOUSING 

HOME  MORTGAGE  DISCLOSURE  ACT 

V.  GOVERNMENT  CONVENIENCE 

ESCHEAT 

PUBUC  AVAILABILITY  AND  PUBUCATION  OF  CALL  REPORT 

INTERNATIONAL  INVESTMENT  SURVEY  REPORTS 

BANK  SECRECY  ACT:   CURRENCY  RECORDKEEPING 
AND  REPORTING  ACT 

INTEREST  INFORMATION  REPORTING 

MORTGAGE  INTEREST  REPORTING 

INDIVIDUAL  RETIREMENT  ACCOUNT  ("IRA")  REPORTING 

FORECLOSURES  AND  ABANDONMENT  REPORTING 
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CERTIFICATION  OF  FOREIGN  STATUS 
IRS  LEVIES  ON  CUSTOMER  ACCOUNTS 
IRS  SUMMONS  OF  CUSTOMER  RECORDS 
BANK  STOCK  LOAN  REPORTING 

VI.      REMEDIESXPENALTIES 

CIVIL  MONEY  PENALTIES 

REQUIRED  PRIOR  APPROVAL  FOR  CERTAIN  CHANGES  IN 
BANK  OFHCERS  AND  DIRECTORS 

EXPANDED  REGULATORY  AUTHORITY  TO  RESTRICT 
BANK  OPERATIONS 

REGULATORY  AUTHORITY  TO  REMOVE  BANK  OFFICERS 
AND  DIRECTORS 

REGULATORY  AUTHORITY  TO  REMOVE  DEPOSIT  INSURANCE 

CIVIL  AND  CRIMINAL  FORFEITURE  PROVISIONS 

-=     SANCTIONS  AGAINST  BANK  PERSONNEL  --  INCLUDING  BANK 
DIRECTORS,  ATTORNEYS  AND  ACCOUNTANTS 
.  CRIMINAL 
.  ADMINISTRATIVE 
»  LOSS  OF  PERSONAL  ASSETS  WITHOUT  DUE  PROCESS 
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TABLE  2 


BANKS  IN  THE  UNITED  STATES 


Bank  Asset  Size 
(SMillion) 

No.  of  Banks 

Average  No.  ] 
Per  Bank 

0-50 

4,283 

0 

50-100 

2,546 

2 

100-300 

2,151 

4 

300-500 

395 

9 

500-1,000 

271 

15 

1,000-3,000 

211 

28 

3,000-10,000 

129 

82 

10,000  * 

69 

238 
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TESTIMONY  OF  PETER  J.  FORD 

ASSISTANT  GENERAL  COUNSEL, 

UNITED  FOOD  AND  COMMERCIAL  WORKERS  INTERNATIONAL  UNION,  AFL-CIO 

ON  BEHALF  OF  THE  AMERICAN  FEDERATION  OF  LABOR  - 

CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS 

REGARDING  THE  NLRB'S  PROPOSED  RULE 

ON  SINGLE  LOCATION  BARGAINING  UNITS 

MARCH  7,  1996 

My  name  is  Peter  Ford.  I  am  Assistant  General  Counsel  to 
the  United  Food  and  Commercial  Workers  International  Union,  and  am 
appearing  here  today  on  behalf  of  the  AFL-CIO.  We  thank  you  for 
extending  the  opportunity  to  testify  regarding  the  National  Labor 
Relations  Board's  proposed  rule  on  single  location  bargaining 
units. 

At  the  outset,  the  AFL-CIO  believes  that  the  notice-and- 
comment  procedure  of  the  Administrative  Procedure  Act  provides  an 
adequate  forum  for  persons  seeking  to  influence  the  Board  regarding 
the  merits  of  the  proposed  rule.  The  AFL-CIO  itself  hopes  to 
influence  the  Board  to  make  certain  changes  in  the  rule  through  the 
timely  filing  of  written  comments  with  the  agency.  Accordingly,  we 
do  not  appear  here  today  with  the  intention  of  debating  the  merits 
of  the  specific  provisions  of  the  proposed  rule.  We  will,  however, 
briefly  discuss  the  feasibility  and  desirability  of  the  Board's  use 
of  rulemaking  to  determine  appropriate  single-location  bargaining 
units. 

The  proposed  rule  is  addressed  to  the  question  of  the 
circumstances  under  which  a  group  of  employees  who  work  together  at 
the  same  facility  should  be  allowed  to  obtain  a  representation 
election  at  their  workplace  without  including  among  the  voting 
group  other  employees  working  at  other  locations.  It  is  the  AFL- 
CIO  's  position  that  the  Board's  decision  to  proceed  by  rulemaking 
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on  this  question  is  both  legally  sound  and  eminently  sensible. 

In  the  first  place,  §  9(b)  of  the  National  Labor 
Relations  Act  requires  the  Board  to  decide  "whether,  in  order  to 
assure  to  employees  the  fullest  freedom  in  exercising  the  rights 
guaranteed  by  this  Act,  the  unit  appropriate  for  the  purposes  of 
collective  bargaining  shall  be  the  employer  unit,  craft  unit,  plant 
unit,  or  subdivision  thereof...."  Under  the  statutory  scheme,  "the 
initiative  in  selecting  an  appropriate  unit  resides  with  the 
employees. ..  [who]  may  seek  to  organize  'a  unit'  that  is 
'appropriate'  —  not  necessarily  the  single  most  appropriate  unit." 
American  Hospital  Ass'n  v.  NLRB.  499  U.S.  606,  610  (1991)  ("AM"). 
In  determining  whether  a  requested  unit  is  appropriate,  the  Board's 
task  is  "to  insure  to  employees  the  full  benefit  of  their  right  to 
self-organization  and  to  collective  bargaining...."  Id.  at  611. 
This  task  "involves  of  necessity  a  large  measure  of  informed 
discretion  and  the  decision  of  the  Board,  if  not  final,  is  rarely 
to  be  disturbed."  Packard  Motor  Car  Co.  v.  NLRB.  330  U.S.  485,  491 
(1947). 

Although  S  6  of  the  Act  authorizes  the  Board  to  "make, 
amend,  and  rescind"  rules  to  carry  out  the  Act's  provisions,  until 
recently  the  Board  made  unit  determinations  exclusively  through 
case-by-case  adjudication,  despite  "broad. . .agreement  in  the  legal 
community. . .that  the  exercise  of  the  Board's  dormant  substantive 
rulemaking  power  [was]  long  overdue."  American  Hospital  Assn.  v. 
NLRB.  899  F.2d  651,  655  (7th  Cir.  1990)  (collecting  authorities), 
aff 'd.   499  U.S.   606   (1991).    The  Board's  first  foray  into 
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substantive  rulemaking  —  its  rule  setting  forth  appropriate 

bargaining  units  covering  part  of  the  health  care  industry  —  was 

unanimously  upheld  by  the  Supreme  Court  in  AHA.   In  sustaining  the 

Board's  authority  to  determine  units  through  rulemaking,  the  Court 

quoted  Professor  Kenneth  Davis'  statement  that  "[sjensible  men 

could  not  refuse  to  use  such  instruments  and  a  sensible  Congress 

would  not  expect  them  to."  AHA.  499  U.S.  at  612,  quoting  K.  Davis, 

Administrative  Law  Text  §  6.04,  p.  145  (3d  ed.  1972).   The  Court 

further  observed: 

in  regard  to  the  Act's  underlying  policy,  the  goal  of 
facilitating  the  organization  and  recognition  of  unions 
is  certainly  served  by  rules  that  define  in  advance  the 
portions  of  the  work  force  in  which  organizing  efforts 
may  properly  be  conducted.   [499  U.S.  at  613.] 

The  Board's  health  care  unit  rule  has  met  with  well- 
deserved  praise,  see  Grunewald,  The  NLRB's  First  Rulemaking:  An 
Exercise  in  Pragmatism.  41  Duke  L.J.  274  (1991),  and  prompted  the 
Administrative  Conference  of  the  United  States  to  remark  to  the 
Dunlop  Commission  that  "the  Board  has  finally  joined  the  rest  of 
the  government  in  seeing  the  merits  of  using  rulemaking  rather  than 
case-by-case  adjudication  to  make  policy  in  certain  situations." 
Brian  C.  Griffin,  Chairman,  to  Dr.  John  T.  Dunlop  (June  14,  1993). 
The  merits  of  using  rulemaking  —  which,  as  Judge  Richard  Posner 
has  observed,  include  "a  gain  in  certainty,  predictability, 
celerity,  and  economy,"  American  Hospital  Assn. .  899  F.2d  at  659  — 
apply  with  equal  force  to  the  subject  matter  of  the  proposed  rule. 

Under  the  current  regime  of  case-by-case  adjudication, 
the  Board  has  "consistently  found  that  a  single-location  unit  in  a 
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multi-location  enterprise  is  a  presumptively  appropriate  unit  for 

bargaining."   Haaq  Drug  Co.  .  169  NLRB  877,  878  (1969).   In  the 

large  majority  of  cases  in  which  employees  request  an  election  in 

a  single-facility  unit  while  their  employer  contends  that  only  a 

multi-facility  location  unit  is  appropriate,  the  Board  finds  the 

requested  unit  appropriate,  but  often  only  after  there  has  been 

extensive  litigation  over  the  issue. 

One  reason  why  litigation  may  be  viewed  as  a  viable 

option  is  that  in  determining  whether  the  "single-location 

presumption"  has  been  rebutted,  the  Board  incorporates  a  vague, 

multi-factor  "community  of  interests"  analysis.   This  analysis 

purportedly  covers: 

factors  such  as  central  control  over  daily  operations  and 
labor  relations,  including  the  extent  of  local  autonomy; 
similarity  of  skills,  functions,  and  working  conditions; 
degree  of  employee  interchange;  distance  between  locations; 
and  bargaining  history,  if  any.  J  &  L  Plate.  Inc. .  310  NLRB 
429,  429  (1993)  (citation  omitted) . 

(In  practice,  however,  the  Board  has  placed  principal  weight  on 

three  factors:  employee  interchange;  geographical  proximity;  and 

local  supervision.)   This  "Talmudist"  method  of  adjudging  the 

appropriateness  of  requested  bargaining  units  (Estreicher,  Policy 

Ogcii;ation  ^t  tne  I,abor  Board;  A  p;ea  for  Rulemaking,  37  Ad.  L. 

Rev.  163,  172  (1985)),  under  which  the  Board  purports  to  review 

"all  the  circumstances  of  the  case,"  Sav-On  Drugs.  138  NLRB  1032, 

1033  (1962),  may  be  familiar  to  experienced  labor  lawyers,  but  the 

Board's  method  makes  it  "difficult  for  the  outside  world  to  know 

which  factors,  if  any,  are  critical."  Subrin,  Conserving  Energv  at 

the  Labor  Board:  The  Case  for  Making  Rules  on  Collective  Bargaining 

-4- 


89 


Units.  32  Lab.  L.J.  105,  109  (1981). 

Compounding  the  problems  of  delay  and  uncertainty 
engendered  by  the  Board's  current  approach  to  determining  single 
location  units  is  that  it  invites  "reviewing  courts... to  look  over 
the  Board's  shoulder  and  do  their  own  weighing...."  Id.  at  no. 
The  courts  of  appeals  tend  to  demand  that  the  agency  "justify  the 
conclusion  that  the  totality  of  the  factors  suggesting  community  of 
interest  preponderates  over  the  opposing  criteria"  and  explain 
"exactly  why  the  overall  evidence  favoring  a  [single  location]  is, 
in  the  context  of  the  immediate  facts,  less  significant  than 

opposing  evidence "   NLRB  v.  Purnell's  Pride.  Inc..  609  F.2d 

1153,  1160  (5th  Cir.  1980);  see  also  NLRB  v.  Chicago  Health  & 
Tennis  Club.  Inc. .  567  F.2d  331,  336-40  (7th  Cir.  1977),  in  which 
the  court  undertook  its  own  weighing  of  the  various  community  of 
interest  factors. 

If  adopted,  the  Board's  proposed  rule  will  have  the 
salutary  effect  of  simplifying  the  single-location  presumption  in 
the  majority  of  situations.  It  cannot  seriously  be  disputed  that 
"the  factors  of  geographical  proximity,  employee  interchange,  and 
managerial  independence"  —  the  "three  crucial  factors"  which  the 
proposed  rule  places  exclusive  reliance  on  —  "would  almost 
certainly  outweigh  any  remaining  relevant  factors."  Purnell's 
Pride.  609  F.2d  at  1160,  1161;  see  R.  Gorman,  Basic  Text  on  Labor 
Law  78  (1976) .  Moreover,  unusual  cases  otherwise  covered  by  the 
rule  would  continue  to  be  adjudicated  under  an  "extraordinary 
circumstances"  exception. 
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simply  stated,  the  proposed  rule  would  not  affect  the 
outcome  in  the  vast  majority  of  unit  determination  cases  in  which 
the  appropriateness  of  a  single-location  unit  is  disputed.  This  is 
because  in  all  but  a  handful  of  those  cases  wherein  the  Board 
purported  to  rely  on  such  other  factors  as  centralized  control  over 
labor  relations,  the  presence  of  one  or  more  of  the  three  crucial 
factors  —  close  geographical  proximity,  substantial  employee 
interchange  and  lack  of  local  supervisory  autonomy  —  served  to 
rebut  the  single-location  presumption.  E.g. .  Davton  Transport 
Corp.  .  270  NLRB  1114  (1984).^  Neither  the  statute  nor  logic 
requires  the  Board  to  continue  to  make  unit  determinations  based  on 
factors  which,  in  its  judgment,  have  rarely  been  —  and  should  not 
be  —  outcome  determinative.  The  Board's  "judgment  [need  not]  be 
supported  by  all,  or  even  most,  of  the  potentially  relevant 
factors,"  Electronic  Data  Systems  Corp.  v.  NLRB.  938  F.2d  570,  573 
(5th  Cir.  1991)  (citations  omitted) ;  indeed,  "the  weight  assigned 
by  the  agency  to  each  factor  it  has  fairly  considered  is  a  matter 
for  it  to  determine."  NLRB  v.  Living  and  Learning  Centers.  Inc.. 
652  F.2d  209,  214  (1st  Cir.  1981)  (citations  omitted). 

The  claim  asserted  by  some  opponents  of  the  proposed  rule 
that  it  would  effect  a  wholesale  overruling  of  Board  precedent  is 
overblown.  However,  to  the  extent  that  some  Board  decisions  would 
be  effectively  overruled  by  the  proposed  rule,  S  6  of  the  Act 


In  Haag  Drug  Co . .  169  NLRB  at  879,  the  Board  expressed  the 

view  that  "central  administration is  of  little  significance  in 

determining  the  [single-location  unit]  question." 
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plainly  allows  the  Board  to  "amend"  or  "rescind"  its  rules 
(including  those  rules  established  by  adjudication)  in  a  notice- 
and-comment  rulemaking  proceeding,  as  long  as  the  Board's  action  is 
supported  by  a  "reasoned  analysis."  AHA,  499  U.S.  at  618-19 
(citation  omitted);  NLRB  v.  Action  Automotive.  Inc..  469  U.S.  490, 
495  n.4  (1985)  (Board's  policy  "not  undermined  by  the  fact  that  it 
has  modified  and  refined  its  position") .  It  is  apparent  that  the 
Board  has  solicited  comments  and  supporting  information  from  all 
interested  parties  in  the  rulemaking  proceeding  so  that  its  final 
analysis  regarding  the  proposed  rule  will  be  a  reasoned  one. 

By  clearly  establishing  that  in  a  large  class  of  cases 
workers  will  be  allowed  to  vote  on  a  workplace  basis  if  they  so 
choose,  the  proposed  rule  fosters  what  the  Supreme  Court  in  AHA 
called  the  "central  purpose"  of  the  Act,  namely,  "to  protect  and 
facilitate  employees'  opportunity  to  organize  unions  to  represent 
them  in  collective-bargaining  negotiations."  499  U.S.  at  609. 
Accord.  American  Hospital  Assn. .  899  F.2d  at  654  (Act's  "principal 
purpose. . .was  and  is  to  protect  workers  who  want  to  organize  for 
collective  bargaining") .  Given  that  the  Act's  primary  purpose  is 
to  foster  union  organizing,  opposition  to  the  proposed  rule  by 
business  groups  premised  on  the  mistaken  claim  that  it  "serves 
only  one  purpose  —  to  boost  union  organizing,"  B.  Mower,  Board 
Proposal  Favoring  Single  Facility  Bargaining  Triggers  Business 
Opposition.  BNA  DLR  (January  29,  1996),  p.  A-1,  is  singularly 
unpersuasive.  Plainly,  the  Board  is  entitled  to  give  "the  interest 
in  employees  to  be  represented  by  a  representative  of  their  own 
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choosing. . .greater  weight  than  that  accorded  to  the  employer  in 
bargaining  with  the  largest,  and  presumably  most  convenient 
possible  unit."  NLRB  v.  Western  and  Southern  Life  Ins.  Co..  391 
F.2d  119,  123  (3d  Cir.  1968). 

Another  benefit  of  the  proposed  rule  is  that  it  would 
result  in  substantial  cost  savings  to  the  Board,  as  well  as  to  the 
parties,  by  reducing  the  number  and  length  of  representation 
hearings  and  by  streamlining  the  Board's  decision-making  process. 
In  view  of  the  House  of  Representatives'  efforts  to  reduce  the 
Board's  fiscal  year  1996  budget  by  30  %,  the  Board's  judgment  that 
the  proposed  rule  would  conserve  its  increasingly  limited  and 
declining  resources  surely  has  considerable  force.  Obviously, 
Congress  cannot  have  it  both  ways:  if  the  Board  must  continue  to 
resolve  disputes  over  single-  versus  multi-location  bargaining 
units  on  a  case-by-case  basis.  Congress  needs  to  provide  the  Board 
with  adequate  funding  to  manage  its  case  load. 

Finally,  the  proposed  rule  should  significantly  reduce 
the  lengthy  delays  that  inevitably  result  from  protracted 
litigation  over  the  appropriateness  of  requests  by  workers  to  vote 
for  or  against  union  representation  on  a  single-location  basis. 
The  problems  that  delay  poses  to  workers'  organizing  efforts  are 
real  and  substantial.  Commentators  have  pointed  out  the 
deleterious  effects  that  delays  in  the  Board's  administration  of 
the  Act  have  on  employee  free  choice.  E.g. .  Weiler,  Promises  to 
Keep;  Securing  Workers'  Rights  to  Self-Oraanization  Under  the  NLRA. 
96  Harv.  L.  Rev.  1769  (1983).   And  such  delays  have  led  some  AFL- 
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CIO  affiliates  —  including  my  own,  the  UFCW  —  to  adopt  policies 
of  avoiding  the  Board's  election  procedures  whenever  possible.  See 
Grunewald,  The  NLRB's  First  Rulemaking:  An  Exercise  in  Pragroatism. 
41  Duke  L.J.  274,  316  &  n.218  (1991). 

The  case  of  Manor  Healthcare  Corp. .  285  NLRB  224  (1985) 
provides  a  graphic  portrayal  of  the  consequences  of  delay  in  the 
determination  of  the  appropriate  unit.  In  April,  1983,  UFCW  Local 
27  petitioned  for  a  representation  election  to  be  held  in  a  ur't  of 
140  service  and  maintenance  employees  at  Manor  Healthcare's  nursing 
home  in  Rossville,  Maryland.  The  employer  contended  that  the  unit 
must  include  the  service  and  maintenance  workers  at  two  of  its 
other  nursing  homes,  each  located  about  12  miles  away. 

The  Board's  Regional  Director  found  the  employees  at  the 
Rossville  home  to  be  an  appropriate  unit.  The  employer  requested 
the  Board  to  review  the  Regional  Director's  decision.  On  June  15, 
1983,  the  day  before  the  election,  the  Board  agreed  to  review  the 
decision.  However,  instead  of  following  its  usual  practice  of 
allowing  the  election  to  take  place  and  impounding  the  voters', 
ballots  pending  its  decision,  the  Board  stayed  the  election. 

Nothing  happened  for  over  four  years.  Finally,  on  August 
6,  1987,  the  Board  unanimously  affirmed  the  Regional  Director's 
decision.  Applying  its  traditional  community  of  interest  criteria, 
the  Board  concluded  that  the  single-location  presumption  was 
unrebutted.  The  Board  directed  the  Regional  Director  to  conduct 
the  election,  but  the  election  never  took  place.  Only  a  handful  of 
the   140  workers  employed  at  the  Rossville  home  when  the 
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representation  petition  was  filed  still  worked  there  in  August, 
1987.  Under  the  circumstances,  the  union  reluctantly  withdrew  its 
petition. 

The  Manor  Healthcare  case  is  an  apt  illustration  of  the 
maxim:  "Justice  delayed  is  justice  denied."  Adoption  of  the 
proposed  rule  would  significantly  reduce  —  if  not  completely 
•eliminate  —  the  chance  of  similar  travesties  from  occurring  in  the 
future . 
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Thank  you,  Chairman  Talent,  for  your  invitation  to  appear  here  today.  I  am 
pleased  to  have  this  opportunity  to  testify  to  you  about  our  rulemaking  initiatives  in 
connection  with  disputes  involving  single  versus  multiple  location  matters  in 
representation  proceedings.  My  appearance  here  today  marks  the  second 
anniversary  of  the  date  on  which  I  was  sworn  in  as  Chairman  of  the  National  Labor 
Relations  Board  in  Stanford,  California,  March  7, 1994,  and  1  regard  our  proposed 
rule  as  one  of  a  number  of  important  initiatives  through  which  federal  labor  policy, 
as  enunciated  by  Congress,  can  be  implemented  more  effectively. 

As  you  know,  the  Board,  with  the  concurrence  of  all  four  of  its  then  current 
members,*  is  engaged  in  a  rulemaking  proceeding  under  the  Administrative 
Procedure  Act  concerning  requested  single  location  bargaining  units.  Rulemaking 
by  the  Board  is  speciFically  authorized  by  Section  6  of  the  National  Labor  Relations 
Act,  and  the  Board's  use  of  rulemaking  to  determine  appropriate  bargaining  units 
in  representation  cases  was  recently  approved  by  a  unanimous  Supreme  Court  in 
American  Hospital  Association  v.  National  Labor  Relations  Board,  499  U.S.  606 
(1991). 

One  of  the  oft-cited  advantages  of  this  type  of  decision-making  is  that  it 
provides  a  forum  for  all  affected  parties  to  make  their  opinions  known.  Thus,  it 
enables  the  Board  to  hear  from  anyone  who  is  interested  in  the  subject  under 
consideration,  not  just  the  litigants  to  a  single  case  who  may  be  primarily,  if  not 
solely,  interested  in  the  result  in  that  case.  In  this  rulemaking  proceeding,  there  is  a 
prolonged  period  —  until  March  15  of  this  year  ~  for  employees,  employers,  labor 
organizations,  business  organizations,  academics  ~  indeed  anyone  who  might  be 
interested  ~  to  make  known  their  views  on  the  proposed  rule.  In  this  proceeding, 
the  Board  actually  took  the  extra  step  of  providing  an  advanced  notice  of  proposed 
rulemaking  on  June  2,  1994,  and  even  at  that  early  stage  received  comments  from 
interested  parties. 

We  ask  for  comments  not  only  because  that  is  the  procedure  established  by 
the  Administrative  Procedure  Act,  but  because  we  genuinely  want  to  know  what  our 
clientele  thinks,  and  which  of  our  proposals  they  believe  to  be  feasible  or  unfeasible, 
desirable  or  undesirable.  I  assure  you  we  will  seriously  consider  those  comments; 
indeed,  that  is  our  obligation,  if  our  rulemaking  is  to  be  upheld  in  the  courts  of 
appeals. 

In  the  health  care  rulemaking  to  which  I  have  alluded,  we  received  over  ISOO 
comments.  After  studying  the  comments,  we  made  a  number  of  important  changes 
to  the  rule  initially  proposed.  For  example,  we  responded  to  an  AFL-CIO  concern 
about  the  deflnition  of  an  "acute  care  hospital"  by  revising  the  rule  to  encompass  an 


Since  the  Proposed  Rule  was  published  last  September,  President  Clinton  has 
appointed  a  new  Board  Member,  Sarah  M.  Fox.  She  has  not  yet  had  an 
opportunity  to  express  her  views  on  this  subject. 


97 


alternative  definition.  54  FR  at  16344.  We  responded  to  employer  concerns  by 
removing  nursing  homes,  psychiatric  hospitals  and  rehabilitation  hospitals  from  the 
coverage  of  the  rule,  because  the  comments  persuaded  us  that  these  facilities  were 
not  sufficiently  uniform,  and  our  knowledge  not  sufficiently  developed,  to  enable  us 
to  promulgate  a  rule  concerning  bargaining  units  in  those  types  of  facilities.  53  FR 
at  33928-30;  54  FR  at  16343.  We  responded  to  other  employer  concerns  by 
removing  requested  units  of  five  or  fewer  employees  from  coverage  of  the  rule.  54 
FR  at  16341-42. 

I  note  that  the  health  care  rule  has  met  with  well-deserved  praise  from 
practitioners  representing  both  labor  and  management,  academics,  and  others, 
including  the  Administrative  Conference  of  the  United  States.  That  rule  has  saved 
the  Board  and  many  parties  before  it  many  thousands  of  dollars  in  resources  which 
otherwise  would  have  been  devoted  to  processing  these  cases.  Prior  to  the  Board's 
adoption  of  the  health  care  rule  and  its  approval  by  the  Supreme  Court,  the  various 
United  States  Courts  of  Appeal  issued  numerous,  often  conflicting,  decisions  that 
resulted  in  the  parties  having  no  clear  guidance  as  to  what  bargaining  units 
ultimately  would  be  found  appropriate.  See,  e.g.,  52  FR  at  25142-43.  Since  that 
time,  in  contrast,  court  litigation  has  been  virtually  nonexistent.  Indeed,  since  the 
Supreme  Court's  ruling  in  American  Hospital  Association,  only  about  two  or  three 
cases  directly  involving  that  issue  have  resulted  in  litigation  before  the  courts  of 
appeal.  The  health  care  rule  was  opposed  by  many,  including  two  former  Board 
Members,  but  it  has  proven  to  be  an  efficient,  and,  indeed,  preferable  alternative  to 
handling  health  care  cases  by  adjudication. 

In  the  midst  of  the  comment  period,  I  feel  somewhat  uncomfortable  coming 
before  you  now  to  address  any  substantive  concerns  you  might  have  about  the 
Board's  current  rulemaking  effort.  The  Board  has  neither  reviewed  nor  analyzed  all 
the  over  100  comments  received  thus  far.  A  little  more  than  a  week  remains  of  the 
thrice-extended  comment  period.  The  contents  of  the  proposed  rule  will  be  the 
subject  of  extensive  and  careful  consideration  by  the  Board  Members  after  all 
comments  have  been  received  and  reviewed.  Any  observations  by  me  now  would  in 
my  opinion  be  premature,  to  say  the  least,  and  perhaps  even  inappropriate. 

In  a  letter  of  December  15  sent  to  my  office.  Chairman  James  M.  Talent 
responded  to  concerns  that  I  had  raised  during  a  meeting  of  December  7  as  follows: 

While  you  are  correct  in  your  view  that  a  rulemaking  undertaken 
pursuant  to  the  Administrative  Procedure  Act  can  prove  a  forum  for 
the  presentation  of  varying  views,  my  experience  has  been  that  this  is 
often  an  inadequate  forum  for  small  businesses.  It  should  come  as  no 
surprise  to  you  that  the  vast  majority  of  small  business  owners  are  not 
regular  readers  of  the  Federal  Register.  Because  of  this,  it  is  often 
helpful  to  focus  small  business  attention  on  a  potential  regulatory 


approach  by  making  that  proposal  the  subject  or  an  oversight 
hearing. 

On  January  3, 1996, 1  responded  with  a  letter  to  Chairman  Talent  which 
stated  as  follows: 

In  your  letter  [of  December  15]  you  state  that  the  'vast 
majority'  of  business  owners  are  not  regular  readers  of  the  Federal 
Reeister.  I  would  be  grateful  if  you  could  supply  me  with  the  names 
of  such  employers.  I  will  personally  undertake  to  send  copies  of  our 
notice  to  them  so  that  they  are  able  to  participate  in  our  procedures. 
Alternatively,  or  in  addition  thereto,  if  you  wish  to  send  our  notice  to 
such  employers,  I  would  be  most  grateful  indeed. 

I  remain  concerned  with  duplication  of  the  quasi-judicial  deliberative  process 
contemplated  by  the  statute  and  the  potential  for  inappropriate  political 
interference. 

Some  of  you  have  previously  requested,  in  your  letter  dated  November  17, 
1995,  that  the  Board  hold  public  hearings  on  the  current  rulemaking  proposal. 
That  was  a  matter  to  which  the  Board  gave  considerable  thought.  There  were 
public  hearings  on  the  health  care  rulemaking,  the  Board's  flrst  substantive 
rulemaking  effort.  However,  a  neutral  observer,  Professor  Mark  Grunewald  of 
Washington  and  Lee  University  School  of  Law,  who  was  commissioned  to  study  the 
Board's  rulemaking  efTort,  has  expressed  the  opinion  that  "as  a  legal  matter, . . .  and 
perhaps  as  a  practical  matter,  the  hearings  were  procedural  overkill  and  the 
burdens  created  by  the  number  and  structure  of  the  hearings  would  have  to  be 
considered  as  part  of  the  overall  cost-benefit  evaluation  of  the  rulemaking."  41  Duke 
LJ  274,  at  319-320.  Moreover,  prospects  of  a  severe  budget  shortfall  now  make  the 
expense  of  public  hearings,  as  opposed  to,  simply,  the  notice  and  comment  period 
required  by  the  APA,  even  more  problematic. 

The  Board's  Notice  of  Proposed  Rulemaking  attempted  to  explain  in  detail 
why  at  least  three  members  of  the  Board  were  tentatively  persuaded  that 
rulemaking  was  a  good  thing  in  this  area,  and  what  type  of  rule  we  were 
considering.  That  proposal  encompassed  almost  50  typewritten  pages  when 
submitted,  and  many  pages  in  the  Federal  Register.  I  invite  your  attention  to  it,  but 
will  briefly  state  what  the  rule  as  tentatively  proposed  provides.  First,  however,  I 
think  it  important  to  set  forth  an  overview  of  the  history  and  nature  of  the  proposed 
rule. 

The  Tentative  Nature  of  the  Rule 

On  May  27,  1994,  following  internal  debate  and  study,  the  Board  agreed  to 
begin  a  public  examination  of  how  it  could  best  fulfill  its  statutory  obligation  to 
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determine  an  appropriate  unit  when  a  single  location  bargaining  unit  is  sought.  On 
that  date,  the  full  flve-Member  Board  unanimously  approved  an  Advanced  Notice 
of  Proposed  Rulemaking  (ANPR)  which  proposed,  for  purposes  of  discussion  only, 
promulgation  of  a  rule  or  rules  to  limit  to  the  extent  possible  the  necessity  to  engage 
in  traditional  litigation  of  that  issue  on  a  case-by-case  basis.  See  ANPR,  59  FR 
28501  (June  2,  1994).  The  Board  explained,  inter  alia,  that  it  was  publishing  the 
ANPR  "to  seek  timely  comments  and  suggestions  from  the  public,  labor 
organizations,  employer  groups,  and  other  interested  organizations."  The  Board 
specifically  stated  that: 

Given  the  fact  that  the  Board  has  made  no  decision  on  the 
propriety  of  any  form  of  rulemaking  in  this  area,  we  invite  all 
interested  parties  to  comment  on  (a)  the  wisdom  of  promulgating  a 
rule  or  rules  on  this  issue  . . . ,  and  (b)  the  appropriate  content  of  such 
a  rule  or  rules. 

Board  Members  Stephens  and  Cohen  attached  a  separate  statement  to  the  ANPR 
explaining  the  reason  they  joined  the  Chairman  and  other  Board  Members  in 
promulgating  the  proposal: 

Unlike  case  adjudication,  an  advance  notice  proceeding  such  as  this 
will  enable  the  Board  to  solicit  comments  from  a  broad  cross-section 
of  interested  persons  before  making  a  final  decision  on  the  relevant 
issues,  including  whether  rulemaking  is  at  all  warranted,  whether 
(and  how)  the  substantive  law  defining  the  pertinent  factors  that  can 
rebut  the  [single  facility]  presumption  should  be  changed,  and 
whether  indeed  extensive  (and  perhaps  unnecessary)  resources  are 
being  expended  litigating  this  unit  question 

During  the  advance  notice  and  comment  period,  the  Board  received  41 
written  comments  from  unions,  employers,  trade  associations,  policy  organizations, 
and  individuals.  After  careful  and  lengthy  consideration  of  the  commentators' 
suggestions  and  arguments,  the  Board,  on  September  22, 1995,  issued  the  Notice  of 
Proposed  Rulemaking  (NPR)  that  is  the  subject  of  this  hearing.  See  NPR,  60  FR 
50146  (September  28, 1995). 

In  the  NPR,  the  Board  proposed,/or  the  specifically  stated  purpose  of 
obtaining  comments  and  suggestions  from  all  interested  parties,  to  issue  a  rule 
specifying  the  decisive  factors  that  would  determine  the  appropriateness  of 
requested  single  location  bargaining  units.  The  Board  repeatedly,  in  approximately 
20  separate  references,  solicited  specific  comments  on  the  proposed  factors,  and 
repeatedly  stressed  that  the  proposed  factors  advanced  in  the  NPR  were  tentative 
and  subject  to  change  after  the  various  interested  parties'  comments  were  reviewed. 
Indeed,  in  the  prefatory  Summary  section  of  the  NPR,  60  FR  at  50146,  the  Board 
explained  that: 


100 


The  Board  is  publishing  this  notice  to  seek  timely  comment  and 
suggestions  from  the  public,  labor  organizations,  employer  groups, 

and  other  interested  organizations [W]e  emphasize  that  the  rule 

we  are  proposing  is  just  that-a  proposal-and  not  a  final  decision  on 
what  the  rule,  if  any,  should  be.  In  som^  sections  of  this  document  we 
are  more  tentative  than  others  and  have  specifically  invited 
commentary  or  empirical  information.  In  other  sections  we  have  not 
expressly  asked  for  comments  but  nonetheless  welcome  them. 

The  tentative  nature  of  the  NPR  led  Member  Cohen  to  join  me  and  other 
Members'  in  soliciting  public  response  to  the  specific  rule  being  proposed.  60  FR  at 
50157. 

The  Substantive  Provisions  of  the  Rule 

The  proposed  rule  would  apply  to  all  employers  except  those  in  the 
construction  industry,  public  utilities,  and  crews  on  ocean-going  vessels.  The  rule  is 
coextensive  in  scope  of  application  with  case  precedent  involving  the  Board's  single 
facility  presumption.  The  Board  currently  applies  a  presumption  that  a  requested 
single  location  unit  is  an  appropriate  unit.  The  presumption  is  based  on  Board 
decisions  which  note,  inter  alia,  that  the  "plant  unit"  is  listed  as  one  type  of  unit  that 
is  appropriate  for  collective  bargaining  in  Section  9(b)  of  the  Act.  See,  e.g.,  Kearfott 
Company.  112  NLRB  979  (1955).  To  the  extent  that  Board  precedent  '^prefers"  a 
single  location  unit  over  a  multi-facility  unit  when  the  former  is  requested,  this 
presumption  is  not  a  result  of  this  proposed  rule;  rather,  it  results  from  the 
application  of  many  decades  of  well-settled  precedent  emanating,  in  large  part,  from 
the  Act  itself. 

The  proposed  rule  would  deem  appropriate  single  location  bargaining  units 
only  where  all  of  the  following  requirements  are  satisfied:  (1)  no  other  facility  of  the 
employer's  is  located  within  one  mile  of  the  requested  facility;  (2)  there  are  15  or 
more  employees  employed  at  therequested  facility;  and  (3)  a  supervisor  (as  defined 
in  Section  2(11)  of  the  Act)  is  present  at  the  requested  facility  for  a  regular  and 
substantial  period.  In  addition,  the  proposed  rule  would  not  apply  where  the  level 
of  interchange  between  employees  at  the  requested  facility  and  at  other  facilities  of 
the  employer  involves  10  percent  or  more  of  the  requested  facility's  employees  for  10 
percent  or  more  of  those  employees'  time.  If  all  of  the  above  requirements  are  not 
satisfied,  the  rule  would  not  apply  and  the  case  would  require  litigation  in  the 
traditional  manner.  Finally,  even  if  all  the  foregoing  requirements  are  met,  the 
proposed  rule  includes  an  "extraordinary  circumstances"  exception  to  allow  for 
adjudication  or  individual  treatment  of  unique  cases.  This  exception  is  modeled  on 


'  Member  Stephens'  term  on  the  Board  expired  prior  to  issuance  of  the  NPR. 
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the  similar  provision  in  the  Board's  Health  Care  Rule.  See  Collective  Bargaining 
Units  in  the  Health  Care  Industry.  54  FR  16336  (April  21,  1989). 

Apart  from  those  factors  listed  above,  the  Board  proposed  that  the  large 
number  of  factors  now  ostensibly  cited  and  applied  by  the  Board  in  these  cases 
would  not,  under  the  proposed  rule,  be  considered  to  establish  that  a  single  location 
unit  is  appropriate.  It  was  our  view  in  the  NPR  that  while  many  factors  have  been 
cited  and  considered  to  some  extent,  only  these  few  factors  have  made  a  material 
difference  in  the  outcome  of  the  overwhelming  majority  of  single  location  cases.  The 
elimination  of  these  other  factors  was  suggested  in  the  ANPR  and,  as  noted  in  the 
NPR«  60  FR  at  50154,  virtually  none  of  the  industi7,  policy  organization,  or  trade 
association  commentators  addressed  the  factors  or  language  that  was  proposed  as 
part  of  the  rule.  The  Board  stated  that  it  expected  with  the  publication  of  the  NPR 
that  more  comments  would  be  forthcoming  as  to  the  proposed  rule's  content,  and 
specifically  invited  comments  as  to  what  factors  should  and  should  not  be  included 
in  the  rule.  IdL  Let  me  take  this  opportunity  to  again  invite  commentators  to  tell  us 
what  factors  should  be  in  the  rule  and  why. 

Before  addressing  why  the  Board  is  proposing  this  rule,  I  wish  to  point  out 
that  the  proposed  rule  does  not  change  the  current  statutory  scheme  that  requires  a 
preelection  hearing  in  representation  cases  unless  the  parties  stipulate  to  all  matters. 
Section  9(c)(1)  of  the  Act  and  Section  102.63(a)  of  the  Board's  Rules  require  that  an 
"appropriate  hearing"  be  conducted  if  there  is  "reasonable  cause  to  believe  that  a 
question  concerning  representation  afTecting  commerce"  exists.  Angelica 
Healthcare  Services  Group.  315  NLRB  1320  (1995).  The  scope  of  the  unit, 
therefore,  may  be  governed  by  the  rule  but  all  other  issues  (including  whether  the 
prerequisites  to  application  of  the  rule  are  satisfied)  would  be  decided  by 
adjudication.  Hence,  even  if  the  proposed  elements  in  the  rule  are  satisfied  for  a 
particular  requested  unit,  a  party  will  not  be  denied  the  opportunity  for  a  hearing. 

While  much  of  our  reasoning  is  greatly  detailed  in  the  ANPR  and  NPR,  I  will 
briefly  summarize  it  here.  The  Board  selected  the  single  location  case  area  for 
rulemaking  because  of  the  uniformity  of  the  factors  usually  deemed  determinative  in 
these  cases;  the  litigation  and  Board  resources  that  are  expended  on  each  case;  the 
need  for  greater  predictability  and  consistency  in  outcomes  of  single  location  cases; 
and  the  recognized  benefits  of  deciding  representation  cases  by  rule.  The  Board 
believes  that  the  proposed  rule  will  result  in  the  parties  knowing  in  advance  the 
relevant  and  decisive  standards  the  Board  will  apply,  and  what  types  of  evidence  the 
Board  will  look  to;  there  will  be  more  consistent  and  predictable  results;  a  reduction 
in  single  location  litigation  will  occur;  and  savings  to  the  Board,  the  labor  bar  of 
union  and  management  lawyers,  and  the  public  will  accrue. 

While  the  Board  does  not  maintain  overall  statistics  on  the  precise  number  of 
cases  raising  single  location  unit  issues,  there  is  no  question  that  they  arise  with 
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frequency  at  the  Board.  See,  for  instance,  The  Developing  Labor  Law.  468-72,  P. 
Hardin  editor  (3d  ed.  1992). 

And  they  continue  to  arise  with  frequency  today.  At  the  end  of  1994,  the 
Board  examined  26  of  its  most  recent  cases  in  which  requests  for  review  were 
decided  by  the  Board  on  issues  involving  single  versus  multi-location  units.  While 
the  purpose  of  the  study  was  to  examine  the  number  of  transcript  pages  in  each 
hearing  (longest:  1,921  pages  -  shortest:  3  pages);  the  elapsed  time  in  each  case 
between  the  Tding  of  the  petition  and  the  conduct  of  the  election  (longest:  552  days 
—  shortest:  62  days),  and  the  number  of  employees  in  each  requested  unit  (highest: 
390  —  lowest:  4),  the  study,  as  well  as  our  experience,  indicates  that  these  cases 
continue  to  arise  regulariy  before  the  Board.  The  list  does  not  include  the  balance  of 
cases  presenting  single  or  multi  location  issues  that  arose  in  1994,  nor  the  number  of 
cases  processed  by  each  Regional  OfTice  in  which  review  was  not  sought.  Clearly, 
these  are  not  cases  which  arise  once  in  a  "blue  moon."  And,  particularly  in  this 
period  of  austerity  when  resources  are  in  such  desperate  need  of  preservation,  this  is 
a  matter  which  causes  particular  concern  to  me,  as  Chairman,  and  to  the  Agency. 

Further,  while  the  Board  may  issue  only  a  relatively  small  number  of 
published  cases  addressing  single  or  multi  location  issues  within  a  given  year,  that  is 
a  false  indicator  of  the  time  and  resources  which  must  be  devoted  to  resolving  these 
disputes.  Many  representation  cases  are  unpublished,  either  because  they  have  not 
been  appealed  to  the  Board  (even  though  they  may  have  involved  lengthy  litigation 
at  the  Regional  level)  or  because  the  Board  simply  denies  a  party's  request  for 
review  (the  vast  majority  of  which  are  not  published)  or  otherwise  deems  its  decision 
to  be  routine  and  not  worthy  of  the  effort  and  expense  of  publication.  Also,  many 
stipulation  conferences  are  protracted  because  of  disputes  over  the  appropriateness 
of  single  location  units.  The  processing  of  all  these  cases  involves  the  collective  staff 
time  of  clericals,  stall  attorneys.  Regional  Directors,  and  Board  Members,  among 
others.  It  also  includes  the  Board-incurred  expenses  for  the  court  reporter  and, 
sometimes,  interpreters  and/or  rental  of  a  hearing  room,  and,  frequently,  travel 
expenses  for  the  Board's  hearing  officer. 

We  do  not  believe  there  is  any  question  that  the  Board  expends  significant 
personnel  and  monetary  resources  on  the  processing  of  single  location  cases. 
Economy  in  these  areas  was  one  of  the  reasons  the  Board  initiated  this  rulemaking, 
as  indicated  in  the  ANPR  (59  FR  at  28501)  and  NPR  (60  FR  at  50149).  Recent 
events,  concerning  which  I  am  sure  the  members  of  this  Subcommittee  are  well 
aware,  have  only  emphasized  the  need  for  the  Board  to  pursue  aU  possible  measures 
of  economy.  In  this  era  of  government  downsizing  and  limited  resources,  it  is 
incumbent  on  the  Board  to  examine  its  processes  with  a  view  to  ''doing  more  with 
less."  The  proposed  rule  is  one,  though  far  from  the  only,  initiative  undertaken  by 
the  Board  that  would  further  these  efforts. 
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We  also  believe  that  neither  the  public  nor  the  labor  bar  should  have  to  guess 
the  results  in  these  cases.  As  a  general  proposition,  there  is  too  much  labor  law 
guesswork  which  invites  wasteful  litigation  and,  in  this  situation,  promotes  a  kind  of 
"crap  shoot"  —  as  I  told  the  Senate  Committee  on  Appropriations,  Subcommittee  on 
Labor,  Health  and  Human  Services,  Education  and  Related  Agencies  on 
February  6, 1996. 

More  consistent  and  predictable  outcomes  could  best  be  achieved  through  a 
rule  because  unlike  adjudication,  the  parties  will  know  in  advance  the  specific 
evidence  necessary  for  a  requested  unit  to  be  appropriate.  The  rule  will  be  of 
greatest  assisUnce  in  those  close  cases  where  the  outcomes  are  controlled  not  only  by 
the  factors  to  be  applied,  but  in  part  by  the  Board  Members'  difTerent  philosophies 
and  subjective  views  as  to  the  correct  results.  For  example,  compare  Dayton 
Transport  Corp..  270  NLRB  1114  (1984),  with  Bowie  Hall  Trucking.  290  NLRB  41 
(1988).  These  cases  presented  the  same  issue  of  whether  the  appropriate  unit  for 
collective  bargaining  was  the  requested  single  location  trucking  terminal  or  a  multi- 
terminal  unit,  and  involved  similar  (but  not  identical)  facts.  In  Dayton  Transport, 
the  Board  found  that  the  presumption  had  been  rebutted  and  that  only  the  multi- 
location  terminal  unit  was  appropriate,  reversing  a  Regional  Director's  Decision 
finding  the  single  terminal  unit  appropriate.  Only  four  years  later,  a  panel  from  an 
entirely  new  Board  addressed  the  identical  issue  in  Bowie  Hall  Truckin£  but 
reached  the  opposite  result,  finding  that  the  single  location  presumption  had  not 
been  rebutted  and  the  single  location  terminal  was  appropriate,  again  reversing  the 
Regional  Director. 

Thus,  difTerent  panels  of  Board  Members,  sometimes  even  those  appointed 
by  the  same  president  (as  in  these  cases),  have  sometimes  decided  cases  differently, 
even  though  the  cases  involved  similar  fact  patterns  and  essentially  the  same  issues. 
The  practical  result  of  these  different  outcomes  is  unpredictability  and  an  instability 
in  Board  decision-making.  We  believe  that  the  same  unit  should  not  be  appropriate 
under  one  set  of  Board  Members  yet  inappropriate  under  another  group  of  Board 
Members.  A  rule  would  largely  end  these  flip-flop  decisions  by  the  Board  because 
everyone  will  know,  in  advance,  the  evidence  needed  to  find  a  unit  appropriate. 

I  also  wish  to  assure  this  committee  that  the  Board  b  cognizant  of  and 
intends  to  be  responsive  to  concerns  regarding  the  possibility  that  this  rule  would 
unduly  fragment  employers'  workforces.  That  is  why  the  Board  specifically  asked 
in  the  commentary  to  the  rule  for  comments  addressing  any  available  empirical 
evidence  regarding  the  feasibility  for  bargaining  in  workforces  which  are  organized 
by  single  location  versus  those  which  are  orgaiiized  on  a  multi-location  basis.  NPR, 
60  FR  at  50149,  Section  H.  A.  6.  We  continue  to  welcome  those  comments  and  any 
others. 

In  conclusion,  by  citing  many  factors,  while  in  practice  relying  principally  on 
only  a  few,  the  Board  has  invited  litigation,  and  a  form  of  crap  shoot  that  a 
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particular  Board  or  Board  panel  will  decide  s  case  a  particular  way.  The  average 
business  person,  employee,  and  even  the  labor  bar  and  academics  find  it  difficult  to 
understand  or  reconcile  the  hundreds  of  cases  involving  this  issue.  But  they  will  be 
able  to  understand  if  the  Board  by  rule  sets  forth,  in  simple  and  clear  language, 
what  is  necessary  for  a  requested  single  location  unit  to  be  appropriate. 

Perhaps  having  a  clear,  simple  rule  is  not  music  to  the  ears  of  the  litigators 
who  come  back  to  the  Board  time  and  time  again  to  reinvent  the  wheel  (at  the 
expense  of  their  clients).  Our  belief  is  that  the  current  approach  often  wastes 
Government  and  private  resources  on  litigation  by  parties  seeking  improbable 
outcomes.  The  Board  believes  it  can  save  the  taxpayers  (and  the  litigators'  clients) 
money  by  clearly,  rather  than  ambiguously,  setting  forth  the  circumstances  under 
which  a  single  location  unit  will  be  appropriate,  and,  tentatively,  that  it  is  proper  to 
do  so. 

Finally,  as  the  jurisdiction  of  this  Subcommittee  is  regulation  and  paperwork 
affecting  small  businesses,  I  would  like  to  assure  the  Members  of  the  Subcommittee 
that  we  will  be  sensitive  to  the  impact  of  this  proposed  rule  on  small  businesses.  Let 
me  say  again  that  we  welcome  comments  from  all  on  this  subject,  including 
comments  from  small  businesses.  It  is  my  belief  that  this  rule  will  save  small 
businesses  attorney's  fees  and  other  litigation  costs,  not  increase  these  expenditures. 
Under  the  current  treatment  of  these  cases,  a  small  business  which  faces  a  petition 
often  must  hire  a  lawyer  or  consultant  to  litigate  this  issue  at  a  hearing,  analyze  the 
many  cases  on  this  subject,  and  prepare  legal  briefs  to  the  Regional  Director  and, 
possibly,  the  Board.  The  small  business  person  will  not  know  if  the  requested  unit  is 
appropriate  until  after  the  final  conclusion  of  all  these  proceedings.  Under  the  rule, 
however,  in  most  cases,  an  employer  should  know  in  advance  if  a  single  location  unit 
is  appropriate,  without  the  need  for  this  extended  litigation  and  related 
expenditures. 

My  colleagues  and  I  at  the  Board  look  forward  to  receiving  from  any 
interested  party  any  comments  that  would  be  helpful  to  us  in  resolving  the  issues 
posed  in  our  rulemaking  proceeding. 


Thank  you  very  much. 

H  U  # 
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Good  morning  Mr.  Chairman  and  nr)embers  of  the  subcommittee.  My  nar7>e  is 
Haunani  Kekuna,  and  I  am  appearing  here  today  on  behalf  of  the  International 
Franchise  Association. 

The  International  Franchise  Association  is  the  oldest,  largest  and  only  trade 
association  which  represents  both  franchisors  and  franchisees.   IFA  has  nr)ore  than 
30,000  members  operating  in  dozens  of  different  industries.   Since  1960,  the  IFA 
has  worked  to  promote  a  healthy  and  vibrant  regulatory  climate  for  the  successful 
expansion  of  franchising. 

IFA's  members  include  sorne  of  the  niost  recognized  names  in  the  retail  and  service 
industries,  who  have  proven  that  franchising  provides  unique  advantages  over 
traditional  methods  of  distributing  goods  and  services.   Franchising  works  in  many 
different  industries  because  its  unique  flexibility  allows  franchise  companies  to 
adapt  quickly  to  changes  in  consumer  needs  in  a  competitive  marketplace. 
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I  am  here  to  share  IFA's  opposition  to  the  rule  proposed  by  the  National  Labor 
Relations  Board. 

Small  businesses  like  mine  are  faced  with  countless  challenges  to  their  success. 
To  add  another  government  burden  like  the  proposed  rule  will  further  diminish  our 
chances  for  success.  This  proposal  would  deny  small  businesses  like  mine  the 
opportunity  to  show,  at  a  hearing,  the  reasons  why  single  unit  organizing  may  not 
be  advantageous  or  fair  for  either  the  management  or  the  employees  in  an 
integrated,  multi-unit  business  like  many  franchises.   In  addition,  there  appears  to 
be  no  compelling  reason  to  change  the  current  practice  of  evaluating  single-unit 
organizing  requests  on  a  case-by-case  basis. 

For  any  retail  or  service  operation,  labor  costs  are  a  major  component  of  the  total 
costs  of  running  the  business.   Increases  in  workers'  and  unemployment 
compensation  taxes,  health  care  and  health  insurance  costs  and  other  employee 
benefits  already  limit  the  ability  of  nr^ny  U.S.  small  businesses  to  compete  in  a 
global  marketplace. 

The  proposed  NLRB  rule  further  threatens  our  ability  to  compete  globally  and  to 
maintain  uniformity  and  consistency  within  the  organization.   This  is  especially 
important  in  a  franchised  business,  which  depends  on  a  seamless  and  transparent 
set  of  relationships  to  deliver  customers  a  consistent  and  reliable  experience  with 
the  brand,   if  enacted,  this  rule  will  expand  the  likelihood  of  increased  costs. 


107 


limiting  our  ability  to  create  jobs  and  opportunities  for  our  current,  and  future, 
employees  and  their  families. 

In  addition,  we  oppose  this  rule  because  it  implies  that  all  situations  fit  neatly 
within  the  confines  of  a  single  rule,  and  because  it  creates  a  rigid  and  inflexible 
structure  that  ignores  the  realities  of  the  marketplace  in  which  we  as  sniall 
businesses  struggle  daily  to  compete. 

I  am  President  and  Founder  of  K  &  I  Management,  Inc.,  a  company  that  operates 
three  gourmet  coffee  franchised  units.  We  have  been  in  business  since  1988  and 
annually  employ  30  to  nrK}re  than  50  employees.  Our  experience  is  similar  to  that 
of  many  thousands  of  snrtall  businesses  around  the  U.S. 

Like  many  franchisees,  I  operate  more  than  one  location.   During  the  course  of  any 
business  week,  I  may  have  employees  and  managers  working  at  several  different 
units,  depending  on  the  time  of  the  year,  the  level  of  activity  at  certain  stores  and 
the  travel  and  family  schedules  of  my  employees. 

Though  I  operate  several  locations,  the  management  and  operational  control  for  the 
entire  business  is  mine.  I  do  not  manage  each  unit  independently,  but  rather 
manage  each  unit  as  part  of  an  integrated  whole.  The  proposed  rule  would  treat 
each  of  my  units  as  if  it  were  an  independently  operated  business,  and  ignores  the 
fact  that  while  there  are  multiple  locations,  the  centralized  management  function  is 
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essential  to  the  success  of  the  enterprise. 

Of  the  nearly  550,000  franchised  businesses  in  the  U.S.,  many  are  operated  by 
businessmen  and  women  like  nr>e  who  have  more  than  one  location.   The  proposed 
rule  is  a  threat  to  ali  of  these  small  businesses,  who  would  no  longer  have  an 
opportunity  to  demonstrate  at  a  hearing  the  similarity  of  skills,  functions,  and 
working  conditions  of  their  employees,  the  centrality  of  control  of  their  businesses 
and  the  degree  of  employee  interaction  within  those  businesses. 

All  of  these  are  factual  determinations  which  potentially  argue  against  single  unit 
organizing,  but  as  questions  of  fact  would  not  be  adequately  explored  under  the 
NLRB's  proposed  rule,   in  the  interests  of  time  and  expediency,  the  proposed  rule 
would  deny  me  a  fundamental  right  -  the  opportunity  to  state  my  case  and  explain 
the  essential  nature  of  centralized  management  to  a  franchised  business. 

Small  business  in  general,  and  franchising  in  particular,  have  consistently  been  job 
creators  during  the  past  decade.   As  Fortune  500  companies  lay  off  thousands  of 
employees,  those  of  us  who  operate  small,  independent  businesses  have 
successfully  created  employment  opportunities  and  wealth  for  literally  millions  of 
Americans  and  their  families. 

If  our  nation  is  to  enjoy  the  blessings  of  this  successful  pattern  of  employment 
opportunity  and  wealth  creation,  the  federal  government  must  not  further  burden 
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small  businesses  and  their  employees  and  families  with  costly  and  unnecessary 
regulations. 

On  behalf  of  the  members  of  the  IFA,  and  the  thousands  of  other  small  business 
owners  and  operators  around  the  country,  I  urge  the  committee  to  communicate 
our  opposition  to  this  rule  to  the  NLRB,  and  ask  that  the  proposed  rule  be 
withdrawn. 

Thank  you  for  the  opportunity  to  be  here  today. 


no 


INTERNATIONAL   MASS 
RETAIL   ASSOCIATION 


1700  North  Moors  Street 


TESTIMONY  OF  THE 
INTERNATIONAL  MASS  RETAIL  ASSOCIATION  (IMRA) 

BEFORE  THE 

SUBCOMMITTEE  ON  REGULATION  AND  PAPERWORK 

COMMITTEE  ON  SMALL  BUSINESS 

U.S.  HOUSE  OF  REPRESENTATIVES 

ON 

SINGLE-LOCATION  BARGAINING  UNIT  RULES  PROPOSED  BY  THE 
NATIONAL  LABOR  RELATIONS  BOARD  (NLRB) 

Presented  by: 

CURTIS  L.  MACK,  ESQ. 

MACK,  WILLIAMS,  HAYGOOD  &  McLEAN 

MARCH  7, 1996 

Phone:  (703)841-2300  •  Fax:  (7031841-1184 


Ill 


Good  morning,  Mr.  Chairman  and  fellow  members  of  the  Committee.  I 
want  to  thank  you  for  the  opportunity  to  answer  your  questions 
concerning  the  National  Labor  Relations  Board's  ("the  Board"  or  "NLRB") 
proposed  rule  on  the  appropriateness  of  requested  single  location 
bargaining  units  in  representation  cases. 

With  regard  to  my  background,  I  am  a  founding  partner  in  the  law  firm  of 
Mack,  Williams,  Haygood  &  McLean.  The  firm  is  composed  of  15  lawyers 
with  offices  in  Atlanta,  Georgia;  Boca  Raton,  Florida;  and  West  Palm 
Beach,  Florida. 

I  am  a  1970  graduate  of  Akron  Law  School  and  I  received  an  LLM  degree 
in  labor  from  the  University  of  Michigan  Law  School  in  1973.  In  addition 
to  being  in  private  practice  since  1981, 1  taught  at  the  University  of  Florida 
Law  School  in  1973-1974;  I  was  General  Counsel  for  the  Florida  Public 
Employees  Relations  Commission  in  1974  and  1975;  I  was  Regional  Director 
of  the  National  Labor  Relations  Board  in  Atlanta,  Georgia  1976-1981,  and  I 
have  been  Chairman  of  the  Human  Relations  Commission  for  the  City  of 
Atlanta  since  1981.  I  am  admitted  to  the  bar  in  Ohio,  Michigan,  Florida, 
Illinois  and  Georgia. 

I  currently  represent  many  growing  enterprises  in  all  aspects  of  labor  and 
employment  law,  as  well  as  Fortune  500  companies.  _ 

V 

I  am  here  testifying  on  behalf  of  the  International  Mass  Retail  Association^ 
IMRA  represents  the  fastest-growing  segment  of  the  retail  industry,  with 
170  mass  retailers  that  include  discount  department  stores,  home  centers, 
category-dominant  or  specialty  discounters,  catalog  showrooms,  dollar 
stores,  warehouse  dubs,  deep  discount  drugstores  and  off-price  stores. 

Collectively,  IMRA  retail  members  operate  more  than  61,000  stores  in  the 
U.S.  and  abroad  and  employ  millions  of  Americans.  IMRA  retail  members 
cumulatively  represent  over  $346  billion  in  annual  sales.  As  high-volume, 
low-margin  retailers,  IMRA  members  are  leaders  in  bringing  value  to  the 
consumer. 

Before  responding  to  your  questions,  I  want  to  express  my  deep 
opposition  to  adoption  of  the  rule  by  the  Board.  The  proposed  rule, 
applicable  to  all  industries  except  public  utilities,  construction,  and  ocean- 
going maritime  crews,  provides  that  where  minimal  threshold  criteria  are 
met,  single  location  units  automatically  will  be  deemed  appropriate  for 
purposes  of  collective  bargaining  v^athout  any  hearing  or  adjudication  by 
the  Board,  except  in  "extraordinary  circumstances." 
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Specifically,  the  rule  applies  if  the  employer  has  15  or  more  employees  at 
the  site,  there  is  no  other  location  represented  within  one  mile  of  the 
requested  site,  and  there  is  a  supervisor  at  the  site  for  a  regtilar  and 
substantial  period.  An  example  of  an  extraordinary  circumstance  would  be 
10%  or  more  of  the  imit's  employees  being  temporarily  transferred  to 
other  fadlitiies  of  the  employer  for  10%  or  more  of  their  time  during  the  12 
months  preceding  the  filing  of  a  petition  for  election. 

The  NLRB's  present  practice  is  to  determine  whether  a  single  location  or  a 
multi-location  imit  is  appropriate  on  a  case-by-case  basis.  Factors  such  as 
the  central  control  of  labor  relations,  job  functions  and  skills,  geographical 
proximity  of  locations,  transfers  and  bargaining  history,  if  any,  are 
considered  as  important. 

In  general,  this  proposed  rule  is  not  needed  and  would  be  counter- 
productive to  the  best  interests  of  labor  policy  because  it  would  have  an 
adverse  impact  on  the  growth  and  expansion  of  businesses. 

Specifically,  the  rule  also  should  not  be  adopted  for  the  follownng  reasons: 
it  is  a  "no-brain"  method  for  deciding  most  single  location  bargaining  unit 
cases  and  replaces  the  flexible  adjudication  that  has  been  used  for  the  past 
30  years;  no  compelling  need  has  been  shov^m  for  this  drastic  change  of 
substantive  policy.  Contrary  to  the  Board's  contention,  the  rule  would  not 
result  in  less  litigation;  the  rule  would  promote  a  proliferation  and 
fragmentation  of  bargaining  imits  that  would  discourage  stable  company- 
union  relationships  and  deprive  companies  of  flexibility  to  operate. 

The  rule  would  also  create  single-location  units  that  would,  under  current 
law,  be  multi-unit  bargaining  units;  and  finally,  because  of  technological 
changes  linking  workplaces,  now  more  than  ever,  the  determination  of 
appropriate  bargaining  units  requires  a  process  that  affords  flexibility  and 
allows  for  consideration  of  the  particular  circumstances  of  each  case. 

At  the  present  time,  a  single  plant  or  store  unit  location  is  presumptively 
appropriate.  To  determine  whether  the  presxmiption  has  been  rebutted, 
the  Board  looks  to  such  factors  as  central  control  of  labor  relations, 
including  the  extent  of  local  autonomy,  similarity  of  skills,  and  working 
conditions;  degree  of  employee  interchange,  distance  between  locations; 
and  bargaining  history,  if  any  G&L  Plate,  310  NLRB  4291  (1993). 

The  basic  presumption  in  favor  of  single  location  units  has  remained 
constant  for  more  than  30  years,  but  the  Board  has  found  circumstances 
sufficient  to  rebut  this  presumption  in  enough  cases  to  raise  questions 
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about  the  propriety  of  codifying  thie  presumption  into  a  rigid  rule  and 
denying  both  employers  and  unions  the  opportunity  to  be  heard  in  issues 
except  in  "extraordinary  cases."! 

Now  that  I  have  given  you  an  overview  of  the  reasons  for  my  opposition 
to  the  rule,  I  will  be  more  specific  with  regard  to  my  objections.  This  rule 
would  result  in  a  proliferation  and  fragmentation  of  bargaining  units.  The 
proposed  rule  would  permit  a  single  location  to  be  appropriate  where 
under  current  law,  a  multi-facility  unit  would  be  deemed  appropriate.  This 
resulting  proliferation  of  bargaining  units  will  cause  additional  cost  to 
thousands  of  businesses,  a  reduction  in  employers'  flexibility  to  transfer 
employees  from  one  location  to  another  and  increase  the  likelihood  of 
labor  uru'est. 

In  the  restaurant  or  retail  industry,  for  example,  employers  would  be 
forced  to  negotiate  a  number  of  collective  bargaining  agreements  with  two 
or  more  different  units,  each  filled  with  different  terms  and  conditions  of 
employment,  including  wages,  hours,  benefits,  work  rules,  holidays, 
seniority  provisions  and  restrictions  on  the  employers'  ability  to  transfer 
and  interchange  employees. 

Also,  employers  with  different  bargaining  representatives  in  the  same 
geographical  area  would  be  negatively  affected  by  the  cost  structure  of 
dealing  v^th  more  than  one  bargaining  representative.  Additionally,  there 
is  the  likeUhood  of  several  disputes  in  the  same  year  if  collective 
bargaining  agreements  have  different  expiration  dates.  In  short,  the 
proposed  rule  would  hinder  the  efficient  operation  of  businesses  and 
threaten  labor  stability. 

I  also  oppose  the  proposed  rule  because  it  is  not  based  on  substantial 
evidence,  nor  supported  by  reasoned  analysis,  and  is  therefore  arbitrary 
and  capricious.  In  American  Hospital  Association  v.  NLRB,  499  U.S.  606,  619 
(1991),  the  U.S.  Supreme  Court  said  that  the  Agency's  rule-making  must 
not  be  arbitrary  and  capricious. 

This  proposed  rule  is  contrary  to  Congressional  prohibition  spelled  out  in 
9(c)(5)  of  the  National  Labor  Relations  Act  which  states  that  in  determining 
whether  a  urut  is  appropriate,  the  extent  to  which  the  employees  have 


Twenty-First  Century  Restaurant  Corp.  192  NLRB  881  (1991),  holding  that  a  single  location  unit  was  not 
appropriate  where  the  employer  operated  22  facilities  in  New  York  City  area. 

Waiakamilo  Corp..  192  NLRB  878  (1971),  holding  that  single  location  unit  was  not  appropriate  where 
employer  operated  five  facilities  within  15-miie  radius  on  Island  of  Oahu  and  one  on  Island  of  Hawaii. 
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organized  should  not  be  controlling.  The  rule  would  be  invoked  only 
upon  the  union's  request  and  not  utilized  if  it  wants  a  broader  urut. 
Therefore,  it  is  obvious  that  the  controlling  factor  is  the  employees' 
organization,  and  this  is  contrary  to  Congressional  intent. 

This  rule  would  also  eviscerate  the  multi-factor  test  that  has  been  used  for 
more  than  30  years.  That  test  includes  functional  integration,  centralized 
managerial  control,  common  skills,  transfers  of  employees  and  bargairung 
history.  The  Board  has  provided  no  cases  to  support  its  rejection  of  the 
fimctional  integration  test.  Furthermore,  Section  9(b)  of  the  Act  makes 
dear  that  Congress  prefers  case-by-case  adjudication. 

With  regard  to  its  rejection  of  centralized  management  and  labor  relations 
for  a  consideration,  the  Board  claims  that  this  is  "wasteful  and 
urmecessary."  However,  centralized  control  over  labor  relations  has  been 
determinative  in  prior  Board  decisions  holding  that  one  single  restaurant 
is  not  an  appropriate  bargairung  unit  (White  Castle  Systems  Inc.,  264  NLRB 
267,  (1982)  single  location  bargairung  unit  is  found  to  be  inappropriate). 

The  one-mile  rule  is  also  arbitrary  and  is  not  supported  by  past  Board 
precedent,  which  has  found  vmits  up  to  25  miles  apart  appropriate  for 
multi-units  {see  Globe  Furniture  Rentals,  Inc.,  298  NLRB  288  (1990)).  The 
proposed  rule  also  overlooks  and  ignores  the  practical  realities  of  the 
businesses  such  as  chain  stores  and  restaurants.  It  fails  to  take  into  account 
such  factors  as  the  vmiformity  of  policies  and  procedures;  the  same 
exterior,  product,  price,  working  hours  -  all  of  which  support  multi- 
Igcation  bargaining  units. 

Additionally,  there  is  no  empirical  evidence  for  the  rule.  The  Board  claims 
that  most  single  units  are  appropriate  and  that  there  is  extensive  litigation 
delay  because  of  the  cvurent  process.  However,  there  is  no  proof  that  the 
rule  would  increase  certainty  and  reduce  litigation.  Between  1980  and 
1984,  there  were  a  total  of  orUy  62  cases  or  an  average  of  only  foxir  per 
year;  however,  from  1990  to  1994,  there  were  only  11  cases  or  just  two 
cases  per  year.  This  is  hardly  evidence  of  substantial  litigation. 

Furthermore,  the  proposed  rule  would  not  reduce  litigation,  as  the  "extra- 
ordinary drctunstances"  exception  invites  litigation.  There  will  be  as  much 
litigation  to  construe  this  provision  as  occurs  under  present  circumstances. 

Moreover,  the  requirement  that  a  "supervisor"  be  present  for  a  "regular 
and  substantial  period"  also  invites  litigation.  The  rule's  supervisory 
presence  requirement  brings  additional  issues  that  are  boimd  to  generate 
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litigation.  Determining  who  is  supervisor  is  subject  to  substantial  litigation 
today.  There  is  every  reason  to  expect  that  parties  before  the  Board  and 
the  courts  regularly  will  contest  and  litigate  the  status  of  persons  alleged  to 
be  supervisors  for  purposes  of  meeting  this  threshold  requirement  of  the 
proposed  rule. 

Even  if  there  is  a  statutory  supervisor  at  the  location,  disputes  predictably 
win  arise  over  whether  he/she  is  present  "for  a  regular  and  substantial 
period"  within  the  meaning  of  the  proposed  rale.  How  much  is 
substantial?  What  is  regular?  Given  the  inherent  vagueness  of  these  terms, 
sudi  disputes  also  are  sure  to  generate  litigation.  It  is  naive  to  believe  that 
this  proposed  rule  would  be  administered  with  less  litigation  than 
currently  occurs.  In  short,  there  would  be  no  efficency  gained  by  adopting 
this  rule. 

Finally,  the  rule  fails  to  take  into  account  the  effects  of  modem 
technologies  and  methods  of  organization  that  connect  geo-graphically 
separate  workplaces.  The  rule  reflects  an  outmoded  concept  of  the 
workplace.  It  does  not  consider  the  reality  of  today's  marketplace  where  a 
community  of  interest  exists  among  employees,  though  they  may  be  miles 
apart.  The  use  of  computers,  electronic  mail,  voicemail,  fax  machines  and 
video  conferencing  link  two  or  more  workplaces  and  negate  the  existence 
of  separate  identities  at  the  separate  locations. 

In  short,  the  proposed  single-location  bargaining  rule  runs  counter  to  the 
best  interests  of  balanced  labor  policy  and  would  complicate,  not  simplify, 
matters  for  both  employers  and  the  Board.  I  would  like  to  thank  you  for 
listening  to  my  statement  and  I  invite  any  questions  you  have. 
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Thank  you  for  inviting  me  to  comment  on  the  issues  surrounding  the 
NLRB's  rulemaking  concerning  single  location  bargaining  units. 

I  have  been  involved  with  the  transportation  industry  for  18  years. 
Currently  I  am  the  Vice  President  of  Operations  for  Con-Way  Transportation 
Services,  Inc.  (CTS).  CTS  is  a  regional  less-than-truckload  and  truckload  motor 
carrier.  We  have  four  operating  components,  Con-Way  Central  Express,  Con- 
Way  Southern  Express,  Con-Way  Western  Express  and  Con-Way  Truckload 
Services.  The  first  three  are  regional  LTL  operations.  They  pick  up  and 
consolidate  freight  for  delivery  overnight  or  second  day  in  the  regional  market. 
The  last  is  a  national  truckload  and  intermodal  operation.  Since  our  inception  in 
1983,  we  have  grown  to  more  than  14,000  employees  with  revenues  over  $1 .3 
billion  dollars  in  1995.  We  are  not  a  small  business,  but  we  do  have  over  300 
service  centers  around  the  country,  ranging  in  size  from  less  than  1 0  to  over  200 
employees. 

I  understand  the  issue  to  be  examined  is  the  NLRB  rulemaking 
concerning  single  location  bargaining  units  in  representation  cases  with  focus  on 
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the  potential  effect  ori  small  businesses  with  multiple  locations.  We  are  not  a 
small  business  but  we  do  have  multiple  locations  some  of  which  are  relatively 
small. 

To  understand  the  effects  of  a  single  facility  bargaining  unit,  one  must 
uTiderstand  the  integration  of  the  business.  This  is  true  whether  the  business  is 
small  or  large.  A  presumption  that  a  single  facility  is  an  appropriate  unit  cuts  off 
the  inquiry  as  to  the  community  of  interests  of  the  employees  and  the  viability  of 
the  bargaining  unit  as  it  operates  within  the  integrated  system. 

Congress  began  the  deregulation  of  the  trucking  industry  in  1 980.  This 
resulted  in  a  changing  industry.  Firms  that  survived  and  prospered  found 
efficiencies  and  created  service  standards  that  were  not  seen  prior  to 
deregulation.  Customers  came  to  expect  and  then  to  demand  lower  prices  and 
on  time  service.   In  order  to  satisfy  these  demands  intense  coordination  and 
integration  of  operations  is  essential. 

For  illustration,  let's  look  at  the  operations  of  a  CTS  regional  carrier.  It 
has  multiple  locations  throughout  a  region.  It  tells  shippers  it  will  pick  up  and 
deliver  freight  overnight  or  second  day,  claims  free,  with  a  98%  success  rate.  By 
their  very  nature  these  operations  must  be  integrated.  There  is  computerized 
centralized  dispatch.  Drivers  assigned  to  pick  up  and  delivery  routes  may  also 
perfom  linehaul  or  shuttle  runs.  Day-to-day  interaction  of  drivers  is  a  way  of  life 
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with  drivers  moving  freight  from  one  facility  to  another,  working  the  dock  and 
returning  freight  to  the  originating  facility.   In  fact,  drivers  may  have  more  contact 
with  drivers  from  another  service  center  than  they  do  with  employees  of  their 
own  service  center.  There  must  be  coordination  of  when  pick  up  and  delivery 
occurs,  when  freight  leaves  a  facility  and  when  it  arnves.  There  is  the  opportunity 
for  drivers  to  transfer  between  facilities.  Employee  relations  are  centrally 
adopted  and  the  day-to-day  administration  of  such  policy  is  under  centralized 
control.  The  listing  of  integrated  factors  could  go  on  and  on,  but  as  a  matter  of 
necessity  the  operations  must  be  cohesive  and  highly  integrated  in  order  to 
perform  the  operation  competitively  and  efficiently  and  in  order  to  satisfy 
customer  demands. 

If  there  is  a  presumption  that  a  single  facility  is  an  appropriate  bargaining 
unit,  many  of  the  above-factors  would  not  be  considered,  resulting  in  a  unit  which 
does  not  reflect  the  community  of  interest  of  the  employees  or  the  viability  of  the 
unit.  This  would  be  tnje  whether  the  business  unit  is  large  or  small.  It  would  do 
an  injustice  to  the  employees,  the  company  and  the  small  and  larger  customers 
they  serve. 
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Transportation  industry  companies,  especially  the  "less-than-load" 
segment  of  which  we  are  a  part,  are  either  completely  union  or  completely  union 
free.    If  one  simply  takes  a  moment  to  think  about  this,  the  reason  becomes 
clear.  If  there  is  an  integration  of  operations,  and  interdependence  among 
service  centers,  and  if  one  of  these  service  centers  is  represented  by  a  union, 
how  realistically  could  the  operating  conditions  in  that  one  unionized  service 
center  be  different  from  the  other  service  centers?  How  could  a  company 
operate  with  two  different  sets  of  work  rules  when  a  driver  from  one  service 
center  is  taking  freight  to  and  from  and  working  the  dock  at  other  service 
centers?  Now  take  this  a  step  further.  There  are  two  different  unions  which  are 
each  certified  as  the  bargaining  representative  for  separate  service  centers. 
Now  there  are  potentially  three  sets  of  work  rules.   It  goes  on  and  on.  An 
operation  which  required  integration  between  multiple  locations  would  be 
severely  hampered  by  a  requirement  to  bargain  the  terms  and  conditions  of  work 
separately  for  each  location.  The  inefficiencies  that  would  result  would  be 
reflected  in  the  company's  competitive  position  and  its  ability  to  service  its 
customers.  In  our  case,  such  a  rule  would  pose  a  threat  to  our  ability  to  provide 
our  customers  (many  of  which  are  small  businesses)  with  the  quick  and  efficient 
services  they  have  come  to  expect. 

This  subcommittee  needs  to  help  the  NLRB  to  understand  that 
deregulation  of  the  transportation  industry  has  permitted  efficient  transportation 
practices,  which  have  in  turn  greatly  reduced  the  cost  of  shipments  and 
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increased  the  service  standards  to  businesses,  including  small  businesses.  The 
added  costs  and  decrease  in  sen/ice  inherent  in  permitting  multi-union  and  multi- 
unit  organizations  among  small  interdependent  facilities  of  a  transportation 
company  or  of  the  many  small  integrated  businesses  which  have  two  or  more 
facilities,  could  lead  to  competitive  disadvantages  and  inflated  prices. 

The  NLRB  should  continue  to  allow  inquiries  into  the  facts  of  integration  of 
operation,  the  centralization  of  labor  relations  and  the  community  of  interests  of 
the  employee  and  the  viability  of  the  bargaining  unit  in  order  to  determine  if  a 
bargaining  unit  is  appropriate.  There  should  not  be  a  presumption  that  a  single 
location  bargaining  unit  is  appropriate. 

Mr.  Chairman,  that  concludes  my  testimony  and  I  am  prepared  to 
respond  to  any  questions  you  may  have. 
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Testimony  of 

JoAnn  M.  Shaw 

Vice  President,  Human  Resources  and  Support  Services 

University  of  Chicago  HospiUis  and  Health  System 


on  Behalf  of 


the  Society  for  Human  Resource  Management 

and  the 

American  Society  for  Healthcare  Human  Resources  Administration 

of  the 

American  Hospital  Association 


on  the  National  Labor  Relations  Board's 

Proposed  Rule 

Related  to  Single  Location  Bargaining  L'nits 

in  Representation  Cases 

Before  the 

Subcommittee  on  Regulation  and  Paperwork 

of  the 

Small  Business  Committee 

U.S.  House  of  Representatives 
March?,  1996 


Good  morning.  My  name  is  Joann  M.  Shaw.  I  am  Vice  President  of  Human  Resources  and  Support 
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Services  at  the  UniversiU  of  Chicago  Hospitals  and  Health  Systems    I  am  appearing  today  on  behalf 
of  the  Society  for  Human  Resource  Management  (SHRM)  and  the  .American  Society  of  Healthcare 
Human  Resources'  Administrators  (ASHHRA). 

SHR\I,  the  leading  voice  of  the  human  resource  profession,  represents  the  interests  of  more  than 
70,000  professional  and  student  members  from  around  the  world.  SHRM  provides  its  membership 
with  education  and  information  services,  conferences  and  seminars,  government  and  media 
presentation  and  publications  that  equip  human  resource  professionals  for  their  roles  as  leaders  and 
decision  makers  within  their  organizations.  The  Society  is  a  founding  member  and  Secretariat  of  the 
World  Federation  of  Personnel  Management  Associations  (WFPMA)  which  links  human  resource 
associations  in  55  nations. 


ASHHRA  is  a  professional  membership  group  of  the  .American  Hospital  Association.  ASHHRA 
membership  is  made  up  of  chief  human  resource  officers  from  healthcare  organizations  across  the 
country.    This  is  the  first  time  that  SHR\f  and  .ASHHR.A.  have  had  the  opportunity  to  present  joint 
testimony  before  the  Congress. 

I  have  over  22  years  of  esqjerience  as  a  human  resource  professional.  Prior  to  joining  the  University 
of  Chicago  Hospitals  and  Health  System  in  1991,  I  held  similar  positions  at  Michael  Reese  Medical 
Center,  Children's  Memorial  Hospital  and  the  FMC  Corporation. 

I  appreciate  the  opportunity  to  testify  regarding  the  National  Labor  Relations  Board's  (NLRB's) 
proposed  rule  related  to  single  location  bargaining  uruls  in  representation  cases.  If  adopted,  this  rule 
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would  automatically  make  a  single  location  unit  appropriate  for  collective  bargaining  purposes  unless 
at  the  outset,  an  employer  can  establish  that  an  "extraordinary  circumstance"  exists.  It  is  apparent  that 
the  "extraordinary  circumstance"  exception  will  be  exceedingly  narrow. 

Both  SHRM  and  ASHHRA  have  profound  concerns  regarding  the  impact  that  this  proposed  rule 
would  have  on  the  healthcare  industry.  The  healthcare  industry  is  at  a  critical  juncture.  We  are 
struggling  to  conuol  costs  so  that  our  services  can  be  widely  accessible  to  the  public  at  large  and  so 
that  heahhcare  costs  do  not  unduly  burden  our  economy.  At  the  same  time,  we  arc  opening  satellite 
community  clinics  and  facilities  to  increase  the  accessibility  of  our  services  throughout  society.  By 
opening  these  small  satellites  in  various  communities,  we  hope  to  encourage  all  members  of  our 
society  to  obtain  better  healthcare. 

Obviously,  opening  and  maintaining  these  community  based  satellites  has  a  cost  attached  to  it.  In 
order  for  these  operations  to  be  economically  viable  we  must  do  all  that  we  can  to  minimize  their 
administrative  costs  and  overhead.  The  Board's  proposed  rule  profoundly  concerns  us  because  it 
would  have  precisely  the  opposite  effect.  Indeed,  we  believe  that  its  application  to  our  industry  would 
be  contrary  to  Congress's  admonition  against  the  proliferation  of  bargaining  units  when  it  extended  the 
National  Labor  Relation  Act's  application  to  the  healthcare  industry  in  1974. 

Under  current  NLRB  rules,  each  healthcare  institution  has  the  potential  for,  at  most  eight  bargaining 
units.  However,  it  is  not  uncommon  for  community  based  operations  to  be  opened  just  a  few  miles 
apart.  If  this  proposed  rule  is  adopted  and  applied  to  our  industry,  we  face  the  substantial  likelihood 
that  the  industry  could  have  as  many  as  4Q  potential  bargaining  units.  This  would  be  true  no  matter 
how  the  institution  is  structured  or  the  degree  to  which  its  facilities  are  integrated. 
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We  are  concerned  that  the  probable  proliferation  of  potential  bargaining  units  at  each  new  clinic  or 
other  satellite  facility  will  discourage  many  institutions  from  opening  new  vital  community  operations. 
Further,  if  such  small  community  facilities  are  opened  and  are  confronted  with  multiple  bargaining 
units,  their  continued  economic  viability  may  very  well  be  jeopardized. 

The  healthcare  industry  understands  and  appreciates  the  fact  that  the  Act  encourages  collective 
bargaining.  We  embrace  that  principle  as  well.  We  simply  desire  doing  so  on  a  basis  that  is  practical 
and  efficient  so  that  it  does  not  impair  our  ability  to  provide  our  services  as  broadly  as  possible.  We 
firmly  believe  that  this  goal  is  better  served  by  permitting  our  industry  to  continue  to  have  the 
opportunity  to  have  the  historical  single  location  unit  factors  adjudicated.  An  automatic,  almost 
conclusive  presumption  that  each  of  our  facilities  constitutes  a  springboard  for  several  additional 
bargaining  units  will  impede  the  availability  of  healthcare  services  to  our  society  at  large. 

Thank  you  for  the  opportunity  to  testify  on  this  important  issue.   I  would  be  happy  to  answer  any 
questions. 


23-316    96-5 
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March  5,  1996 


The  Honorable  James  Talent 

Chainnan 

Subcommittee  on  Regulation  and  Paperwork 

Committee  on  Small  Business 

B-363  Raybum  House  Office  Building 

Washington, DC.  20515 

RE:  Single  Location  Bargaining  Units 

Dear  Chairman  Talent: 

The  American  Nurses  Association  (ANA)  would  appreciate  the  inclusion  of  the  following 
statement  in  the  record  for  the  hearing  to  be  held  on  March  7,  1996  on  Single  Location 
Bargaining  Units.  ANA  and  its  state  and  territorial  constituent  member  associations  represent 
the  nation's  two  million  registered  nurses  by  fostering  high  standards  of  nursing  practice  and 
promoting  the  economic  and  general  welfare  of  nurses  in  the  workplace 

ANA  supports  the  National  Labor  Relations  Board's  (Board)  efiforts  in  rulemaking  to  add 
clarity  and  predictability  to  the  determination  of  what  constitutes  a  single  location  bargaining 
unit.  Previous  Board  rulemaking,  related  to  the  health  care  industry,  was  reaflBrmed  by  the 
Supreme  Court  in  their  decision  in  American  Hospital  Association  v.  NLRB,  499  U.S.  606 
(1991).  Thus,  ANA  and  its  constituent  members  have  had  significant  practical  experience  with 
rules  related  to  bargaining  units.  ANA  has  found  that  rulemaking  ensures  a  more  consistent 
process  in  the  determination  of  appropriate  bargaining  units  and  ultimately  avoids  inconsistent 
results.  Rulemaking  in  this  area,  would,  as  it  has  with  health  care  bargaining  units,  avoid 
unnecessary  and  extensive  litigation  and  preserve  the  limited  resources  of  both  the  Board  and 
the  involved  parties. 

Secondly,  while  this  rule  will  decrease  the  need  for  litigation,  there  are  exceptions  for 
extraordinary  circumstances  created  within  the  rule  that  provide  mechanisms  for  due  process 
and  case-by-case  adjudication.  Therefore,  in  those  cases  where  one  party  is  able  to 
demonstrate  that  extenuating  circumstances  exist  and  the  rule  should  not  apply,  the  Board  wiD 
be  able  to  review  an  individual  case. 

Finally,  while  some  may  argue  that  this  rule  creates  a  presumption  in  favor  of  unionizing,  ANA 
would  argue  that  the  very  principle  established  with  passage  of  the  National  Labor  Relations    WfWH 
Act  was  that  employees  should  be  protected  in  their  rights  to  organize  into  labor  organizations^^^ 
The  action  of  self-organization  and  collective  bargaining  is  an  affirmative  one  and  the  Board  i 
by  statute,  bound  to  enforce  the  NLRA  and  this  overarching  principle. 
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The  Honorable  James  Talent 

March  5,  1996  Page  Two 


Thank  you  for  the  opportunity  to  comment  on  this  critical  issue    ANA  believes  that  the  Board 
should  move  forward  in  reviewing  submitted  comments  and  issue  a  final  rule. 


Sincerely, 


^;V^<^ 


Q^JutO^/^Z^ 


VirgiiBA  Trotter  Betts 
President 
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UNITED  STATES  GOVERNMENT 

NATIONAL  LABOR  RELATIONS  BOARD 

Washington.  D.C.        20570 


HAND  DELIVERED 


March  22,  1996 


Honorable  James  M.  Talent 
Chairman,  Subcommittee  on  Regulation 

and  Paperwork  of  the  Committee 

on  Small  Business 
2361  Raybum  House  Office  Building 
Washington,  DC  20515 

Re:       Hearing  to  Examine  the  Issues  Surrounding 
The  National  Labor  Relations  Board's 
Rulemaking  Concerning  Single  Location 
Bargaining  Units  in  Representation  Cases 
Thursday,  March  7,  1996 

Dear  Chairman  Talent: 

At  )the  hearing,  the  question  was  raised  about  the  number  of  cases  the  Board  had  to  decide 
each  year  involving  a  single  unit  location  issue.  We  have  made  a  hurried  search  of  both  our 
published  and  unpublished  decisions  which  reveals  the  following  information. 

First,  with  regard  to  recent  fiscal  years  (1990  onto  the  present),  I  would  note  that,  to  my 
knowledge,  the  issue  of  scope  of  unit  was  raised  or  now  is  being  raised  in  31 1  identifiable  cases: 


Fiscal  Year  1990 

50  Cases 

Fiscal  Year  1991 

54  Cases 

Fiscal  Year  1992 

42  Cases 

Fiscal  Year  1993 

47  Cases 

Fiscal  Year  1994 

52  Cases 

Fiscal  Year  1995 

53  Cases 

Fiscal  Year  1996 

13  Cases 

(To  date) 

Of  these  identifiable  cases,  the  issue  of  appropriateness  of  requested  single  location  bargaining 
units  in  R  cases  was  raised  in  247  (or  79.4  percent)  of  the  cases. 
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Honorable  James  M  Talent 
March  22,  1996 
Page  two 


As  high  as  both  of  these  case  numbers  appear  to  be,  they  most  likely  could  be  argued  to  be 
grossly  understated  for  the  following  two  reasons.  First,  these  numbers  do  not  take  into  account 
those  cases  in  which  one  or  more  parties  may  have  "slipped"  at  the  regional  level  to  a  unit  or  units 
other  than  preferred  in  order  to  avoid  the  necessity  of  a  hearing  and  the  consequent  delay  in  the    , 
holding  of  an  election.  Absent  regional  reporting  of  every  such  case,  it  would  be  impossible  even 
to  venture  an  approximation  of  these  number  of  cases.  Secondly,  the  computerized  case 
classification  system  which  was  established  years  ago  to  retrieve,  inter  alia,  issue  identification  as 
coded  at  the  regional  level  appears,  at  best,  not  to  be  working  for  the  identification  of  cases 
raising  the  issue(s)  of  scope  of  unit.  Theoretically,  of  course,  this  classification  index  should  have 
caught  every  single  R  case  coming  to  the  Board  on  a  request  for  review  in  which  the  issue(s)  of 
scope  of  unit  was  litigated.  However,  a  comparison  strictly  between  the  index  and  those  clearly 
identifiable  scope  of  unit  requests  for  review  which  were  received  during  the  time  period  involved 
herein  has  adduced  that  the  classification  index  identified  only  1 1.25  percent  (or  basically  one  out 
of  every  nine)  of  these  cases.  I  am  not  comfortable  with  proffering  the  suggestion  that  this  could 
be  interpreted  as  implying  that  the  Agency  could  be  experiencing  nine  times  as  many  of  these 
scope  of  unit  cases,  but  I  am  most  comfortable  in  suggesting  that  it  is  highly  likely  that  the  true 
count  of  these  cases  would  be  substantially  higher  in  number  than  the  numbers  delineated  above. 

Secondly,  with  regard  to  cost,  both  in  terms  of  person  hours  and  of  other  expenses 
(transcripts,  travel,  attorneys'  fees  for  the  parties  involved,  etc.),  it  is  nearly  impossible  for  me  to 
estimate  the  cost  of  processing  either  the  scope  of  unit  or  the  actual  requested  single  location 
bargaining  unit  R  cases.  This  could  be  done  only  with  great  effort  Agency-wide  and  parties-wide. 
However,  I  would  emphasize  that  all  of  the  cases  numerated  above  were  litigated  cases,  and  that 
all  involved  one  or  more  days  of  hearing.  There  is  mention  in  one  of  the  cases,  Heartshare  Human 
(Hagerty).  29-RC-8451,  of  eight  days  of  hearing,  although  this  number  seems  minuscule  in 
comparison  to  the  R  case  which  recently  was  transferred  to  the  Board  for  decision:  Peco  Energy. 
4-RC-18572    This  case,  which  raises  the  issue  of  the  appropriateness  of  the  requested  single 
location  bargaining  unit,  required  49  days  of  hearing.  The  transcript  alone  is  7559  pages  in 
length    During  the  most  recent  fiscal  year.  Fiscal  Year  1995,  out  of  the  37  cases  in  which  the 
question  of  whether  a  single  facility  was  appropriate  was  in  issue,  the  single  facility  was  found 
appropriate  in  32,  or  86.5  percent,  of  the  cases. 
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Honorable  James  M.  Talent 
March  22,  1996 
Page  three 


Attached  are  copies  of  five  cases  pertaining  to  this  issue  that  I  referred  to  at  the  hearing  or 
that  are  relevant  to  this  issue: 

Haag  Drug  Company.  Inc..  169  NLRB  877  (1968) 

Kapok  Tree  Inn.  Inc..  232  NLRB  702  (1977) 

Eschenbach-Boysa  Management  Company.  Inc..  268  NLRB  550  (1984) 

d/b/a  Red  Lobster.  300  NLRB  908  (1990) 

Executive  Resources  Associates.  Inc..  301  NLRB  400  (1991) 

I  request  that  they  be  made  part  of  the  oflBcial  record.  Given  the  fact  that  you  referred  to 
former  Chairman  Stephens's  statement  which  claimed  that  we  were  ignoring  or  discounting 
relevant  criteria  in  the  proposed  rule,  it  will  be  of  interest  to  you  to  see  that  Mr.  Stephens  himself 
did  not  go  beyond  the  criteria  contained  in  our  proposed  rule  when  he  was  engaged  in  the 
deliberative  process  of  adjudication  regarding  the  restaurant  industry  in  d^/a  Red  Lobster. 

Finally,  I  wish  to  emphasize  that  some  parties  have  a  misconception  about  the  current 
state  of  Board  law  on  whether  a  single  or  multilocation  unit  can  be  an  appropriate  unit.  That 
misconception  is  that  current  Board  law  does  not  allow  single  location  bargaining  units  and  that  it 
only  allows  multifacility  units.  That  is  not  the  law.  The  Act  itself,  in  Section  9(b),  specifically 
states  that  a  "plant  unit"  is  an  appropriate  unit.  Thus,  the  Board  has  permitted  single  location 
bargaining  units  since  the  inception  of  the  Act.  As  we  pointed  out  in  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPR),  59  FR  28501  (June  2,  1994),  the  issue  of  the  appropriateness  of  a 
single  facility  unit  when  requested  by  a  labor  organization  has  been  an  issue  in  Board  proceedings 
for  over  60  years.  See  e.g.,  Atlantic  Refining  Co..  1  NLRB  359,  364-65  (1936).  In  the  mid- 
1950s  the  Board  began  to  apply  a  presumption  that  a  single  location  unit  is  an  appropriate  unit. 
See  Kearfott  Company.  1 12  NLRB  979  (1955).  The  presumption  gradually  has  been  applied  by 
the  Board  to  most  industries  under  the  Board's  jurisdiction.  Thus,  the  proposed  rule  does  not 
change  Board  Law  to  allow  single  facility  units;  Board  law  already  promotes  such  units  if  they  are 
an  appropriate  unit.  The  proposed  rule  merely  sets  forth  the  decisive  factors  for  finding  single 
location  units  appropriate. 

Very  truly  yours, 

0 


ujdL^  ^%^  ^  (^^^'> 


William  B  Gould  IV 
Chairman 


Enclosures:  (5) 


131 


HAAG  DRUG  COMPANY. INCORPORATED 


877 


Haag  Drug  Company.  Incorporated,  and  Hotel, 
Motel.  Careteria  and  Restaurant  Employees  and 
Bartenders  Union  Local  No.  58,  afTiliated  with 
Hotel  &  Restaurant  Employees  and  Bartenders  In- 
ternational Union,  AFL-CIO,  Petitioner.  Case 
25-RC-34:9 

February  16,  1968 

DECISION  ON  REVIEW 

Bv  Chairman  McCulloch  and  Members 
Fanning,  Brown,  and  Zagoria 

On  June  7,  1967,  the  Regional  Director  for  Re- 
gion 25  issued  the  attached  Decision  and  Direction 
of  Election  in  the  above-entitled  proceeding,  in 
which  he  found  the  requested  unit,  consisting  of  I 
of  the  Employer's  1 1  restaurants,  to  be  an  ap- 
propriate unit  for  bargaining.  Thereafter,  the  Em- 
ployer filed  a  timely  request  for  review  of  the  Re- 
gional Director's  Decision  on  the  grounds  that  in 
making  his  unit  finding  he  depaned  from  National 
Labor  Relations  Board  policy,  that  he  made  factual 
findings  which  were  clearly  erroneous,  and  that 
compelling  reasons  exist  for  the  Board  to  recon- 
sider its  present  policy  as  to  the  presumptive  ap- 
propriateness of  a  unit  comprised  of  a  single  loca- 
tion in  a  retail  chain  operation.'  On  June  29,  1967. 
the  National  Labor  Relations  Board,  by  telegraphic 
order,  granted  the  request  for  review. 

The  Board  has  considered  the  entire  record  in 
this  case  with  respect  to  the  issues  under  review 
and  hereby  adopts  and  affirms  the  Regional 
Director's  Decision  and  Direction  of  Election. 

It  was  for  many  years  our  policy  in  retail  chain- 
store  operations  to  find  that  an  appropriate  unit 
should  embrace  all  the  employees  within  an  em- 
ployer's administrative  or  geographic  area.-' 
However.  we  ree.xamined  this  policy  in  Sav-On 
Druns.  Inc.,  138  NLRB  1032,  and  concluded  that 
it  had  overemphasized  certain  factors  and  had  un- 
duly prejudiced  the  right  of  self-organization  which 
the  Act  guarantees.  As  we  said  in  that  case  (138 
NLRB  at  1033): 

Reviewing  our  e.xperience  under  that  [our 
prior]  policy  we  believe  that  too  frequently  it 
has  operated  to  impede  the  exercise  by  em- 
ployees in  retail  chain  operations  of  their  rights 
to  self-organization  guaranteed  by  Section  7  of 
the  Act.  In  our  opinion  that  policy  has 
overemphasized  the  administrative  grouping  of 
merchandising  outlets  at  the  expense  of  factors 
such  as  geographic  separation  of  the  several 
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outlets  and  the  local  managerial  autonomy  of 
the    separate    outlets;    and    it    has    Ignored 
completely  as  a  factor  the  extent  to  which  the 
claiming  labor  organization  had  sought  to  or- 
ganize the  employees  of  the  retail  chain.  We 
have  decided  to  modify  this  policy  and  lo  apply 
to  retail  chain  operations  the  same  unit  policy 
which   we  apply  to  multiplani  enterpnses  in 
general.  Therefore,  whether  a  proposed  unit 
which  is  confined  to  one  of  two  or  more  retail 
establishments  making  up  an  employer's  retail 
chain  is  appropriate  will  be  determined  in  the 
light  of  all  the  circumstances  of  the  case. 
Our  experience  has  led  us  to  conclude  that  a  sin- 
gle store  in  a  retail  chain,  like  single  locations  in 
multilocation    enterprises    in    other   industries,   is 
presumptively  an  appropriate  unit  for  bargaining.  In 
cases  subsequent  to  Sav-On  Dru^s.  we  have  con- 
sistently found  such  units  appropriate  unless  coun- 
tervailing factors  were  present.'  In  the  instant  case, 
we  have,  as  the  Employer  requests,  again  reviewed 
our  policy  in  retail  chain  operations,  and  we  con- 
clude, for  the  reasons  discussed  below,  that  the  pol- 
icy compons  with  the  purposes  of  the  statute  and  is 
consistent  with  related  Board  policy,  and  therefore 
is  entitled  to  continued  adherence. 

In  order  to  establish  a  valid  bargaining  obligation, 
the  Act  requires  only  that  a  "majority  of  the  em- 
ployees in  a  unit  appropriate"  for  bargaining  freely 
designate  a  particular  representative  (Section  9(a)). 
(Emphasis  supplied.)  It  is  elementary  that  more 
than  one  unit  may  be  appropriate  among  the  em- 
ployees of  a  panicular  enterprise,  and  our  choice  in 
a  panicular  case  "involves  of  necessity  a  large  mea- 
sure of  informed  discretion."  Packard  Motor  Car 
Company  v.  \'.L.R.B..  330  U.S.  485. 49 1 . 

The  basic  statutory  standard  guiding  the  exercise 
of  our  discretion  in  this  regard  is  Section  9(b). 
which  directs  us  to  select  units  to  "assure  to  em- 
ployees the  fullest  freedom  in  exercising  the  rights 
guaranteed  by  this  .Act"-which  rights,  of  course, 
include  both  joining  a  labor  organization  or  refrain- 
ing from  doing  so  (Section  7).  Absent  a  bargaining 
history  in  a  more  comprehensive  unit  or  functional 
integration  of  a  sufficient  degree  to  obliterate 
separate  identity,  the  employees'  "fullest  freedom" 
is  maximized,  we  believe,  by  treating  the  employees 
in  a  single  store  or  restaurant  of  a  retail  chain  opera- 
tion as  normally  constituting  an  appropriate  unit  for 
collective-bargaining  purposes.  'The  employees  in 
a  single  retail  outlet  form  a  homogeneous,  identifia- 
ble, and  distinct  group,  physically  separated  from 
the  employees  in  the  other  outlets  of  the  chain;  they 
generally  perform  related  functions  under  im- 
mediate supervision  apan  from  employees  at  other 

'  See.  eg.  Fnsch,  Bin  8u>  Ill-Mar  Inc  .  147  NLRB  551.  151  NLRB 
454  enforcement  denied  356  F  lA  Xff  iC  A  7l;  Mernrr  Lumbrr  and 
Hi,rdua,r  C.ympan^  145  NLRB  I0:4  enfd  345  F  :d  770  iC  A.  91; 
Puni\  Fixid  Siorrs  Inc  I6U  NLRB  63  I .  enlorcemeni  denied  376  F  :d 
497  lC.\  II.  cen.  denied  !|I9  US  959  Duns  Culrirna.  Inc.  160 
NLRB  I  141   And  tee  also  C.ipi/u/S.iirrs/'ir.  168  NLRB90lt. 
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locations:  and  their  work  functions,  though  parallel 
to.  are  nonetheless  separate  from,  the  functions  of 
employees  in  the  other  outlets,  and  thus  their 
problems  and  grievances  are  peculiarly  their  own 
and  not  necessarily  shared  with  employees  in  the 
other  outlets.' 

Our  conclusion  in  this  regard  is  consistent  with 
our  practice  in  industries  other  than  retail  chains. 
We  have  consistently  found  that  a  single-location 
unit  in  a  mullilocation  enterprise  is  a  presumptively 
appropriate  unit  for  bargaining.  Thus.  Section  9(b) 
of  the  Act  specifically  recognizes  a  "plant"  unit  as 
appropriate,  and  we  have  long  held  that  a  unit  con- 
fined to  the  single  plant  of  a  particular  employer  is 
presumptively  appropriate.'  And  in  the  insurance 
industry,  we  have  deemed  the  district  office  as  that 
industry's  analogue  of  a  single-manufacturing 
plant.*  In  each  of  these  instances,  the  determinative 
factors  in  finding  the  single-location  unit  ap- 
propriate were  those  factors  discussed  above  in 
supponing  the  appropriateness  of  a  single-store  unit 
in  a  retail  chain.  We  are  unable  to  perceive  any 
reason  why  retail  chain  operations  should  be 
treated  differently.  Indeed,  to  draw  a  distinction 
between  the  single-chain  store  and  the  single  plant 
in  a  multiplant  enterprise  or  the  insurance  district 
office  would  artificially  disadvantage  the  organiza- 
tional interests  of  chain  store  employees,  simply 
because  their  employer  operates  a  chain  rather  than 
a  single-store  enterprise  and  would  vest  the  chain 
operator  with  absolute  power  alone  to  control  the 
scope  of  the  appropriate  unit. 

Further,  we  do  not  believe  that  bargaining  on  a 
less  than  chainwide  basis  would  prove  disruptive  to 
the  chain  employer's  operation.  Bargaining  in  less 
than  employerwide  units  has  been  effectively  con- 
ducted in  other  industries  without  such  results,  and 
no  reason  has  been  presented,  nor  are  we  aware  of 
any.  which  indicates  that  the  situation  would  be  dif- 
ferent in  the  retail  chain  industry.  It  does  not  neces- 
sarily follow  that  organization  of  only  a  portion  of 
the  chain  would  likely  result  in  a  lack  of  uniformity 
of  working  conditions  through  the  chain  or.  if  it 
would,  that  this  necessitates  rejecting  a  unit  such  as 
is  here  sought.  In  any  event,  though  chainwide 
uniformity  may  be  advantageous  to  the  employer 
administratively,  it  is  not  a  sufficient  reason  in  itself 


for  denying  the  right  of  a  separate,  homogeneous 
group  of  employees,  possessing  a  clear  community 
of  interest,  to  express  their  wishes  concerning  col- 
lective representation. 

We  are  of  course  aware  that  retail  chain  opera- 
tions generally  are  marked  by  a  high  degree  of  cen- 
tralized administration.  Thus,  most  retail  chains 
maintain  central  profit-and-loss  records  of  the  in- 
dividual stores,  keep  central  payroll  records,  handle 
the  chainwide  purchasing  and  merchandising  of 
goods,  directly  pay  all  vendors,  and  perform  other 
similar  functions.  But  these  services,  we  must 
emphasize,  are  essentially  recordkeeping  or  ad- 
ministrative functions  that  have  little  or  no  direct 
relation  to  the  employees'  day-to-day  work  and  em- 
ployee interests  in  the  conditions  of  their  employ- 
ment. We  find  these  functions  are  of  little  sig- 
nificance in  determining  whether  or  not  the  em- 
ployees at  a  single  location  comprise  an  appropriate 
unit  for  bargaining.  Centralized  administrative  con- 
trol can  be  just  as  readily  maintained  whatever  the 
scope  of  the  bargaining  unit.  More  significant  is 
whether  or  not  the  employees  perform  their  day-to- 
day work  under  the  immediate  supervision  of  a 
local  store  manager  who  is  involved  in  rating  em- 
ployee performance,  or  in  performing  a  significant 
portion  of  the  hiring  and  firing  of  the  employees, 
and  is  personally  involved  with  the  daily  matters 
which  make  up  their  grievances  and  routine 
problems.  It  is  in  this  framework  that  the  communi- 
ty of  interest  of  the  employees  in  a  single  store  takes 
on  significance,  for  the  handling  of  the  day-to-day 
problems  has  relevance  for  all  the  employees  in  the 
store,  but  not  necessarily  for  employees  of  the  other 
stores.'  Accordingly,  we  believe  thai,  where  sub- 
stantial autonomy  is  invested  in  a  local  store 
manager  to  handle  the  matters  discussed  above,  this 
is  more  significant  in  determining  the  appropriate- 
ness of  a  unit  than  the  existence  of  central  record- 
keeping and  mercha.-idising  functions. 

It  is  for  these  reasons  that  we  will  adhere  to  our 
policy  in  retail  chain  operations  of  finding  the  single 
store  a  presumptively  appropriate  unit.  That  pre- 
sumption is  of  course  not  a  conclusive  one  and  may 
be  overcome  where  factors  are  present  in  a  particu- 
lar case  which  would  counter  the  appropriateness 
of  a  single-store  unit.  For  example,  we  have  been 
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hesitant  to  disturb  an  existing,  stable  bargaining 
relationship,  and.  where  such  relationship  has  ex- 
isted in  a  multistore  unit  and  there  is  a  reasonable 
expectation  of  continued  stability  in  that  unit,  we 
will  find  the  multistore  unit  appropriate.  See  Meijer 
Supermarkets.  Inc..  142  NLRB  513.  and  The 
Great  Atlaniic  &  Pacific  Tea  Co..  Inc..  153  NLRB 
1549.  Also,  where  an  individual  store  lacks 
meaningful  identity  as  a  self-contained  economic 
unit,  or  the  actual  day-to-day  supervision  is  done 
solely  by  central  office  officials,  or  where  there  is 
substantial  employee  interchange  destructive  of 
homogeneity,  these  circumstances  militate  against 
the  appropriateness  of  a  single-store  unit.  See.  e.g., 
Mary  Carter  Paint  Co..  148  NLRB  46:  Caribbean 
Restaurants,  162  NLRB  676.  And  a  combination 
of  factors  may  lead  to  finding  appropnate  a  city  wide 
unit  (two  stores  in  a  multicity  chain),  e.g..  where  the 
stores  are  geographically  proximate,  they  are  sub- 
ject to  common  supervision,  and  employees  are 
frequently  interchanged  between  the  stores.  See 
Spartan  Department  Stores.  140  NLRB  608. 

We  are  mindful  of  recent  decisions  by  the  U.  S. 
Couns  of  Appeals  for  the  Seventh  and  First  Cir- 
cuits, denying  enforcement  of  single-restaurant  and 
single-store  units  in  retail  chain  operations.  Frisch's 
Big  Bov  Ill-Mar.  Inc..  147  NLRB  551;  151  NLRB 
454.  enforcement  denied  356  F.2d  895  {C.A.  7); 
Puritv  Food  Stores.  Inc..  160  NLRB  651,  enforce- 
ment denied  376  F.2d  497  (C.A.  I),  cert,  denied 
389  U.S.  959.  We  note,  however,  that  these 
holdings  are  inconsistent  with  decisions  in  these 
and  other  circuits  affirming  the  Board's  findings 
that  single-store  units  were  appropriate."  Moreover, 
we  believe  those  decisions  unduly  emphasized  the 
relevance  of  central  administration,  a  factor  which, 
as  discussed  above,  we  feel  is  of  little  significance 
in  determining  the  question.  Also,  we  believe  that 
both  courts  misinterpreted  our  holding  in  Weis 
Markets.  Inc..  142  NLRB  708.  In  that  case,  we 
found  that  a  citywide  unit  (two  stores)  in  a  multicity 
chain  was  appropriate  because  of  a  combination  of 
factors;  the  two  stores  were  geographically  proxi- 
mate, there  were  frequent  transfers  of  employees 
among  the  intracity  stores,  and  the  union  sought  no 
Other  unit  while  the  employer  argued  that  the  two- 
store  unit  could  not  be  appropriate.  In  stating  our 
reasons  for  finding  the  citywide  unit  appropriate, 
we  pointed  out  that  our  decision  in  Sav-On-Drugs 
had  not  eliminated  the  possibility  that  a  unit  coex- 
tensive with  an  employer's  administrative  or  geo- 
graphic area  would  be  found  appropriate,  but  had 
merely  added  the  possibility  that  a  single-store  unit 
could  also  be  appropriate.  Our  holding  in  Wets 
Markets  is  thus  consistent  with  Sav-On-Drugs  and 


with  our  discussion  here:  Weis  Markets  merely 
stands  for  the  proposition  thai  citywide  units  may 
be  appropriate  for  bargaining,  despite  the  single- 
store  presumption,  where  countervailing  factors  are 
present.  Accordingly,  we  conclude  that  the  court 
decisions  in  Purity  and  Frisch  do  not  compel  a 
reversal  of  our  policy.  Since  we  believe  our  policy 
in  retail  chain  operations  is  consistent  with  the  aims 
of  the  statute  and  with  our  policies  in  other  indus- 
tries, we  will  continue  to  adhere  to  the  policy  of 
finding  single-store  units  presumptively  appropriate 
until  the  Supreme  Court  rules  on  the  issue. 

In  the  instant  case,  the  Regional  Director  has  set 
forth  the  relevant  facts  in  considerable  detail,  and 
we  find  it  unnecessary  to  repeat  those  facts  here. 
We  note  briefly,  however,  that  the  central 
headquaners  performs  those  administrative  and 
merchandising  functions  typically  performed  by  the 
central  office  of  a  retail  chain  operation:  it  keeps  all 
personnel  and  payroll  records,  ii  negotiates  all  con- 
tracts with  vendors,  it  pays  all  bills  and  keeps  all 
financial  records,  it  establishes  the  budget  for  each 
individual  restaurant,  it  maintains  a  profit-and-loss 
statement  for  each  restaurant,  it  establishes  pay 
scales  for  the  particular  jobs,  and  establishes  all  per- 
sonnel policies.  Also,  a  company  vice  president  is 
in  charge  of  all  restaurant  operations,  and  he  is 
assisted  by  one  official  who  oversees  all  the  restau- 
rant operations.  Each  restaurant  has  a  manager, 
who  orders  all  the  restaurant's  needs  from  the  ven- 
dors, contracts  for  major  repairs,  does  approximate- 
ly 60  percent  of  the  hiring,  fixes  wage  rates  within 
the  ranges  established  by  headquarters,  trains  em- 
ployees, makes  recommendations  to  headquarters 
with  regard  to  employees,  and  discharges  em- 
ployees.' As  the  Director  found,  transfer  of  em- 
ployees among  the  restaurants  is  minimal. 

From  these  facts,  and  those  discussed  in  more 
detail  in  the  Director's  Decision,  it  is  clear  that  no 
factors  are  present  to  rebut  the  presumption  of  the 
appropriateness  of  the  single-store  unit.  The  cen- 
tralized administrative  functions  are  related  entirely 
to  the  Employer's  own  records  and  have  little  or  no 
direct  relation  to  the  employees'  day-to-day  work. 
While  employee  benefits  have  been  centrally 
established,  and  the  uniformity  thereof  is  of  some 
significance,  no  greater  control  or  uniformity  has 
been  shown  here  than  is  characteristic  of  retail 
chain  store  operations  generally.  We  see  no  reason 
to  permit  this  centralization  to  overshadow  such  im- 
portant factors  as  infrequent  interchange  and  com- 
munication among  the  employees  of  the  various 
restaurants  and  the  separate  immediate  supervision 
by  the  local  manager  who  hires  and  fires  the  restau- 
rant employees,  rates  employee  performance,  and 
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is  involved  in  their  day-to-day  grievances  and 
problems.  Further,  the  functions  of  the  employees 
at  one  restaurant  are  entirely  separate  from  the 
other  restaurants  in  view  of  the  geographic  separa- 
tion and  the  minimal  amount  of  interchange.  Thus, 
we  conclude  that  a  single-restaurant  unit  here  is  an 
appropriate  unit  for  bargaining. 

Accordingly,  the  case  is  hereby  remanded  to  the 
Regional  Director  for  Region  25  for  the  purpose  of 
holding  an  election  pursuant  to  his  Decision  and 
Direction  of  Election  except  that  the  period  for 
determining  eligibility  shall  be  the  payroll  period 
immediately  preceding  the  date  below.' 


tion  eligibilily  list,  combining  the  names  and  ad- 
dresses of  all  the  eligible  voters,  must  be  filed  by  the  Employer  wuh  the 
Regional  Director  for  Region  25  within  7  days  after  the  date  of  this  tJeci- 
sion  on  Review  and  Direction  of  Election.  The  Regional  Director  shall 
make  the  list  available  to  all  parties  to  the  election.  No  extension  of  time 
to  file  this  list  shall  be  granted  by  the  Regional  Director  except  in  extraor- 
dinary circumstances.  Failure  to  comply  with  this  requirement  shall  be 
grounds  for  setting  aside  the  election  whenever  proper  objections  are 
filed.  £.t<:Wjio<-t'/it/en.far//tc..l56Nl.RB  i:36 

DECISION  AND  DIRECTION  OF 
ELECTION 

Upon  a  petition  duly  filed  under  Section  9(c)  of 
the  National  Labor  Relations  Act.  a  hearing  was 
held  before  a  Hearing  Officer  of  the  National  Labor 
Relations  Board.  The  Hearing  Officier's  rulings 
made  at  the  hearing  are  free  from  prejudicial  error 
and  are  hereby  affirmed. 

Pursuant  to  the  provisions  of  Section  3(b)  of  the 
Act.  the  Board  has  delegated  its  powers  in  connec- 
tion with  this  case  to  this  Regional  Director. 

Upon  the  entire  record  in  this  case,  the  Regional 
Director  finds; 

1  The  Employer  is  engaged  in  commerce  within 
the  meaning  of  the  Act  and  it  will  effectuate  the  pur- 
pose of  the  Act  to  assert  jurisdiction  herein. 

2.  The  labor  organization  involved  claims  to 
represent  cenain  employees  of  the  Employer. 

3.  A  question  affecting  commerce  exists  con- 
cerning the  representation  of  cenain  employees  of 
the  Employer  within  the  meaning  of  Sections 
9(c)(  1 )  and  2(6)  and  (7)  of  the  Act. 

4.  The  Employer  operates  a  chain  of  35  full-line 
and  6  discount  drugstores  in  Indiana  and  Ohio,  as 
well  as  11  restaurants.'  Six  of  the  eleven  restau- 
rants are  located  in  Indianapolis  and  the  remaining 
five  in  Kokomo.  Bloomington.  Fon  Wayne,  and 
Marion,  Indiana,  and  Lima,  Ohio.  Judicial  notice  is 
taken  that  restaurant  206,  the  establishment  con- 
taining the  unit  sought  by  Petitioner,  is  located  ap- 
proximately 3  or  4,  5  or  6,9  or  10,  1 1,  and  14  or  15 
miles,  or  an  average  of  about  8  or  9  miles  from  the 
other  five  Indianapolis  restaurants.  The  Employer 


also  franchises  or  licenses  a  number  of  indepen- 
dently owned  enterprises,  herein  called  licensees, 
to  operate  restaurants  which,  like  all  but  one=  of  the 
Employer's  own,  use  the  trade  name,  "Huddle." 
and  are  in  many  respects  difficult  to  distinguish 
from  the  Employer's  own  restaurants.  Concededly, 
the  licensee's  restaurants  are  not  part  of  the  ap- 
propriate unit. 

In  the  past,  pursuant  to  petitions  under  the  Act, 
representation  elections  have  been  held  among  (a) 
the  Employer's  warehouse^  employees  in  1956,  as 
well  as  (b)  its  drugstore  employees  (exclusive  of 
restaurant  employees)  in  four  Indiana  counties  (in- 
cluding Marion  County)  in  1963  and  1966.^  No  cer- 
tification of  representatives,  contract,  or  history  of 
collective  bargaining  resulted  from  any  of  the  elec- 
tions. 

Headquarters  of  the  restaurant  operations,  along 
with  the  drug  operation,  is  located  in  the  company 
office  in  Indianapolis.  Among  other  functions  it 
houses  the  corporate  officers  and  offices.  All  Em- 
ployer-owned Huddle  operations  are  administered 
by  Theodore  J.  Shaver,  vice  president  of  Huddle 
Restaurant  operations,  who  stands  on  the  same 
level  of  supervision  as  the  vice  president  in  charge 
of  drug  operations  and  immediately  subordinate  to 
Vice  President  in  Charge  of  Sales  Latter  and  Secre- 
tary-Treasurer Steele,  who  in  turn  are  immediately 
subordinate  to  President  Moxley.  Personnel 
Director  Martin,  whose  responsibilities  are  em- 
ployerwide,  reports  to  President  Moxley  and  Secre- 
tary-Treasurer Steele.  Liaison  between  Shaver  and 
the  store  managers  is  maintained  by  a  single  super- 
visor, who,  together  with  Shaver,  visits  the  various 
restaurants  checking  on  operations.  Headquarters 
maintains  substantial  control  over  the  operations  of 
the  various  units.  The  Employer's  president  "in  the 
final  analysis"  establishes  labor  policy  and  the 
comptroller  prepares  the  various  restaurants' 
budgets.  Headquarters  negotiates  contracts  with 
the  vendors  with  whom  the  restaurants  deal,  and 
fixed  asset  expenditures  require  headquarters  ap- 
proval. Other  elements  of  liaison  or  control  are 
found  in  the  fact  that  the  restaurants  remit  or  report 
cash  intake  to  headquarters,  and  report  purchases, 
sales,  labor  and  other  costs,  warehouse  requisitions, 
and  hours  worked  by  employees  for  payroll  pur- 
poses. A  plethora  of  standardized  intracorporate 
forms  are  used  for  reponing  purposes;  i.e..  each 
restaurant  is  not  permitted  to  make  its  own  forms. 
Based  on  the  material  submitted  by  the  individual 
resturants,  headquarters  prepares  a  monthly  proflt- 
and-loss  statement  for  each  restaurant.  The  Em- 
ployer does  not  maintain  a  clerical  force  at  the 
respective  restaurants  and  substantial  clerical  and 
administrative  work  relating  to  the  restaurants  is 


I  additional  or  twelfth  restaurant  ^ 


'  The  warehouse 


the  Employers  dnig  and  restaurant 


riiiioners  in  ihc  l*ibt>  proccedir 
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performed  at  the  headquarters.  Thus,  the  headquar- 
ters office  recruits  personnel,  prepares  paychecks, 
keeps  and  maintains  financial,  personnel,  and  other 
records,  pays  bills  mcurred  by  the  restaurants,  and 
administers  workmen's  compensation,  and  group 
insurance  plans.'  Advertising  is  generally  prepared 
or  handled  by  the  headquarters-located  advertising 
department'  and  the  personnel  depanment  tem- 
porarily transfers  employees  between  restaurants 
and  drugstores  to  meet  the  daily  needs  of  the  or- 
ganization. A  maintenance  department  performs 
minor  maintenance  on  Indianapolis  operations. 
Costs  of  operation  of  the  headquarters  are  prorated 
among  the  restaurants  and  the  drugstores.  Addi- 
tionally, the  Employer  maintains  a  warehouse  used 
by  both  the  drugstores  and  restaurants,  as  well  as 
some  of  the  licensees  as  a  source  of  supply. 

An  effort  is  made  to  maintain  uniformity  of  ap- 
pearance among  the  various  restaurants.  All  save 
one'  use  the  trade  name.  Huddle,'  use  "out  front" 
or  exhibition  cooking,  generally  seat  105  to  120 
persons,'  serve  a  standarized  semipermanent 
menu.'"  and  have  the  same  or  similar  kitchen  equip- 
ment, parking  facilities,  decor,  and  general  layout. ' ' 
In  many  other  respects,  conditions  are  uniform  at 
least  in  the  restaurant  division  of  the  Employer's 
operation.  Thus,  there  is  a  uniform  pay  scale  sub- 
ject to  local  variation  within  the  established  range, 
a  uniform  fidelity  bond  requirement,  a  standard 
operations  manual,'-  which  governs  many  person- 
nel matters,  and  a  standard  or  substantially  stan- 
dard policy  governs  the  supply  and  laundering  of 
uniforms,  vacations,  group  insurance,  holidays, 
discounts,  paid  leave  of  absence,  meals,  Christmas 
and  Thanksgiving  bonus,  and  timeclocks. 


Local  administration  is  vested  in  the  restaurant 
manager.  Each  manager  orders  his  own  self-deter- 
mined needs  from  suppliers  selected  by  headquar- 
ters or  the  Employer's  warehouse.''  Similarly,  ex- 
cept for  Indianapolis  restaurants  which  use  the  Em- 
ployer's maintenance  crew  for  minor  repairs,  the 
manager,  after  determining  the  need  therefor  con- 
tracts with  Employer  designated  mechanics  for 
major  and  minor  repairs.  Although  some  hiring  is 
done  through  headquarters,  60  percent  of  the  hiring 
is  done  by  the  manager,'*  who  at  the  time  of  hiring, 
as  well  as  throughout  his  employment,  fixes  the  em- 
ployee's pay  rate  within  a  rate  range  for  each- clas- 
sification prescribed  by  headquaners. '*  The 
manager  trains  and  rales  employees,  makes  recom- 
mendations as  to  employees  with  questionable 
ratings,  and  discharges  employees.  Although,  as 
previously  noted,  in  many  respects  there  is 
uniformity  in  standard  wages,  hours,  and  working 
conditions  throughout  the  Employer's  operation,  in 
other  respects  differences  exist.  Thus,  many  of  the 
restaurants  have  different  hours  with  concomitant 
different  shift  hours  for  employees.  Employee  clas- 
sifications differ  in  various  restaurants,  some  using 
a  cashier-hostess,  others  simply  a  cashier  and 
others,  neither.  Although,  as  noted  above,  the 
restaurants  are  generally  of  substantially  the  same 
size,  the  manning  schedules  vary  from  2  part-  and 
1 3  full-time  employees  to  23  full-  and  7  part-time 
employees. 

Interchange  and  transfer  between  the  various 
restaurants  in  the  chain  is  insignificant  and  averages 
not  more  than  I.I  .permanent  and  2.5  temporary 
transfers  per  week"'  in  a  group  of  approximately 
200  employees." 


10  week  summary  specially 


1  separately  owned 


Innchi^cd  resiauninls. 


"  Which  IS  prepared  by  ihe  Employer's  central  headquarters. 

'■  Asdosomeoflhefranchisedresiauiants. 

'*  Subject  to  a  check  of  whether  the  applicant  is  disqualified  on  the 
basis  of  pnor  unsatisfactory  service. 

**  Althouah  both  hinng  and  changes  in  range  are  subject  to  the  approval 
or  require  the  initials  of  the  personnel  director  and  the  vice  president  in 
charge  of  Huddle  operations,  in  view  of  their  eitremely  slight  contact  with 
the  employees,  to  say  nothing  of  job  applicants,  it  is  found  the  elTective 
power  lies  with  the  manager  Indeed,  newly  hired  employees  can  be  on  the 
payroll  and  working  before  either  of  the  two  officials  who  allegedly  must 


'•  In  connection  with  Petitioner  s  cross-examination  of  the  witness  who 
identified  the  exhibit  that  purponeJ  to  reflect  the  decree  of  transfer  and  in- 
terchange of  employees  between  the  Employer's  vanous 
without  objecting  to  Peutiuner's  queslioiu.  which  went  to  the  i 
original  jtHi  more  complete  records  in  the  Employer's  po^se 


lows:  "I'll  instruct  the  witness  to  tell  i 
'Because  we  didn't  v 
goddammit.  That's  on  the  record  .  .  I'll  instruct  this  witness  whenever  i 
feel  like  it.  Counsel  is  arguing  with  the  witness"  In  response  to  Peti- 
tioner's explanation  it  was  seeking  to  Hnd  out  whether  "this  thing  is 
representative  or  not."  Employer's  counsel  asserted.  "I  instruct  the  wit- 
ness to  tell  counsel  for  the  union  that  you  have  nothing  to  say  on  the  sub- 
ject. We  are  not  going  to  argue  about  this  All  this  is  argumentative.  Ifyou 
want  to  attack  this  exhibit  by  innuendo,  do  that  in  your  bnef."  In  the  ar- 
Petttioner's  attempt  to  explore  the  representative 
itjstics  was  seriously  obstructed  the  exhibit 
must  be  carefully  scrutinized.  At  the  outset,  it  is  noted  that  the  Employer's 
business  is  afTected  and  normally  will  be  increased  by  holidays.  Atldi- 
tionally.  both  Chnstmas  and  New  Year's  Day  are  paid  holidays  for  em- 
ployees In  such  circumstances  it  is  a  reasonable  inference  ihat  the  Chnsl- 
mas-New  Year's  week  would  provide  more  than  the  normal  number  of 
temporary  transfers.  In  point  of  fact,  it  appears  thai  twice  Ihe  average 
number  of  temporary  transfers  (xcurred  in  the  2 -week  pa v  roll  pentxlend- 
'ing  December  3  I .  which  furnishes  internal  evidence  within  the  exhibit  it- 
self that  the  Chnstmas-New  Year's  payroll  penod  is  not  representative. 
That  payroll  penod  ending  December  31.  accordingly,  has  been  disre- 
garded in  computing  temporary  interchange  of  employees 

"  Employees  retain  seniority  and  any  and  all  ben«rits  incident  thereto 
in  the  case  of  temporary  or  p 
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Kapok  Tree  Inn.  Inc.  and  Hotel.  Motel,  Restaurant 
Employees  &  Bartenders  Lnion.  AFL-CIO.  Local 
No.  104.  Petitioner.  Case  i:-RC-5:5: 

September  30.   1977 

DECISION  ON  REVIEW  AND 
DIRECTION  OF  ELECTION 

By  Members  Jenkins.  Penello.  and  .vIlrphy 

On  March  30.  1977.  the  Regional  Director  for 
Region  12  issued  a  Decision  and  Direction  of 
Election  in  the  above-entiiled  proceeding.  The 
Petitioner  had  sought  a  unit  limned  to  the  Kapok 
Tree  Inn  Restaurant  located  in  Clearwater.  Florida 
(hereinafter  referred  to  as  Clearwater),  while  the 
Employer  contended  that  the  appropnate  unit  ought 
to  include  its  other  facilities  in  Flonda:  the  Kapok 
Tree  Inn  Restaurant  in  .Madeira  Beach  (hereinafter 
referred  to  as  Madeira  Beach),  the  Kapok  Tree  Inn 
Restaurant  in  Fort  Lauderdale  (hereinafter  referred 
to  as  Fort  Lauderdale),  and  Baumgardner"s  Restau- 
rant in  Clearwater.  The  Regional  Director  found  the 
appropnate  unit  to  encompass  Clearwater.  .Madena 
Beach,  and  Baumgardner's. 

Both  the  Employer  and  the  Petitioner  filed,  in 
accordance  with  Section  102.67  of  the  National 
Labor  Relations  Board  Rules  and  Regulations.  Senes 
8.  as  amended,  timely  requests  for  review  of  the 
Regional  Director's  decision.  The  Petitioner  con- 
tends that  the  Regional  Director  departed  from 
Board  precedent  in  his  determination  of  the  scope  of 
the  unit  and  erred  in  his  refusal  to  enlarge  the  time 
within  which  the  Petitioner  could  submit  a  showing 
of  interest  within  the  unit  e.xpanded  by  the  Regional 
Director's  decision.  The  Employer  argues  on  review 
that  the  Regional  Director  should  have  included  the 
Fort  Lauderdale  restaurant  in  the  bargaining  unit. 

By  telegraphic  order  dated  .May  17,  1977.  the 
Board  granted  the  Petitioner's  request  for  review  and 
denied  the  Employer's  request.  Both  parties  filed 
bnefs  on  review. 

Pursuant  to  the  provisions  of  Section  3(b)  of  the 
National  Labor  Relations  Act.  as  amended,  the 
National  Labor  Relations  Board  has  delegated  its 
authority  m  this  proceeding  to  a  three-member  panel. 

The  Board  has  considered  the  entire  record  in  this 
case  with  respect  to  the  issues  under  review  and 
makes  the  following  findings: 

Kapok  Tree  Inn  Corporation,  the  parent  corpora- 
tion, located  in  Clearwater.  Florida,  owns  and 
operates  five  separately  incorporated  restaurants. 
.Aside  from  the  Peter  Pan  restaurant  in   .'Vlarvland. 


which  IS  not  involved  in  this  proceeding  ,(, 
remaining  facilities  are  all  situated  in  FlornJa.  Th' 
Clearwater  restaurant  is  located  in  the  same  builjm 
as  the  parent  corporation.  100  yards  from  Baumoard 
ner's  restaurant.  The  Madeira  Beach  restaurant 
approximately  19  miles  and  the  Fort  Lauderdal 
restaurant '  is  250  miles  from  the  Clearwater  com- 
plex. There  is  no  collective-bargaining  history  for  th* 
employees  and  no  union  seeks  to  represent  them  on  a 
broader  basis. 

The  parent  corporation  centrally  administers  m 
facilities,  prescnbing  in  detail  guidelines  jor  iheir 
operation.  Corporate  supervisors  oversee  the  impie. 
mentation  of  these  policies  by  visiting  the  restaurants 
to  confirm  the  quality  of  service  and  to  evaluate  the 
total  operation.  The  corporate  otTice  performs  all  the 
major  purchasing.-  advertising,  accounting,  book- 
keeping, and  capital  improvements.  Logistical  deci- 
sions involving  the  projected  needs  for  food,  employ- 
ees, and  facilities  are  determined  on  a  umt  basis  by 
the  corporate  supervisors. 

E.Tiployment  conditions  are  also  set  by  corporate 
policy.  Employee  benefits,  workmen's  compensation, 
hospitalization,  insurance,  pension,  and  stock-shar- 
ing plans  are  administered  by  the  parent  corporation. 
The  general  guidelines  for  wages,  hours,  job  classifi- 
cations, and  general  working  conditions  are  deter- 
mined centrallv  and  may  not  be  modified  on  a  unit 
level. 

Nevertheless,  under  this  administrative  setup,  each 
restaurant  or  unit  has  its  own  identity,  balance  sheet, 
supervisors,  and  employees.  The  local  unit  manager 
is  responsible  for  the  day-to-day  operation  of  his 
restaurant.  In  addition  to  the  normal  ministenal 
tasks,  such  as  opening  and  closing  the  restaurant,  the 
unit  manager  translates  the  general  corporate  labor 
relations  guidelines  into  the  everyday  specifics  of  the 
unit  operation.  Each  restaurant  advertises  for, 
interviews,  and  hires  its  own  rank-and-file  employ- 
ees. The  unit  manager  supervises  the  training  of  his 
employees.  He  has  the  authonty  to  fire  employees  on 
the  spot  if  egregious  behavior  is  involved.^  Otherwise 
the  local  managenal  staff  periodically  monitors  the 
pen'ormance  of  us  employees  and  makes  recommen- 
dations relevant  to  discharge  and  promotion.  W'hen 
department  head  positions  become  vacant,  the  unit 
manager  will  interview  and  recommend  employees. 
The  unit  manager  has  on  occasion  increased  wages 
without  the  specific  approval  of  the  corporate  office. 

The  unit  manager  also  schedules  the  vacations, 
working  hours,  and  days  off  of  the  individual 
employees.  Allocation  of  waitress  stations  and  other 
dailv  activities  are  wuhin  the  discretion  of  the  unit 
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managerial  stafT.  Absences  must  be  cleared  at  the 
unit  level  and  employees  clock  in  where  they  work. 
When  circumstances  warrant  it,  the  unit  manager 
may  initiate  overtime.  If  a  facility  is  overstaffed  on  a 
particular  night,  the  unit  manager  has  the  authonty 
10  send  employees  home. 

Most  labor  relations  problems  appear  to  be 
resolved  at  the  unit  level.  As  a  matter  of  general 
practices,  which  is  reflected  in  the  employees' 
manual  (Empl.  Exh.  3).  employee  gnevances  and 
requests  are  directed  to  the  local  supervisory  staff. 
Management  directives  have  been  posted  over  the 
unit  manager's  signature  and  are  sometimes  con- 
cerned with  only  a  smgle  facility. 

Aside  from  this  substantial  authonty  of  the 
separate  managenal  staff  at  Clearwater,  the  record 
contains  other  evidence  of  Qearwater's  indepen- 
dence from  Madeira  Beach  and  Baumgardner's. 
Reflecting  its  geographic  disunce,  Madena  Beach  is 
operationally  the  least  integrated  of  the  three 
restaurants.  It  issues  its  own  payroll  checks  and  has 
Its  own  checking  account. 

Employee  interchange  and  communication  be- 
tween the  employees  at  Madeira  Beach  and  Clearwa- 
ter is  insignificant.  Excluding  the  mitial  staffing  when 
Madeira  Beach  opened  in  December  1972,  only  17 
rank-and-file  employees  have  been  involved  in 
permanent  transfers  between  the  two  facilities.  There 
are  approximately  316  employees  at  Clearwater,  and 
approximately  225  employees  at  Madeira  Beach. 

Other  rank-and-file  interminglmg  is  also  limited 
since  Madeira  Beach  has  a  full  complement  of 
employee  departments.  A  few  gift  shop  employees 
are  temporanly  shifted  to  aid  in  annual  inventory 
and  restocking  dunng  the  busy  season.  Two  or  three 
times  a  year  between  three  and  five  waitresses 
temporanly  transfer  to  Madeira  Beach  from  Clear- 
water. Maintenance  employees  and  equipment  are 
borrowed  from  Clearwater  only  when  major  work  is 
required. 

Even  the  working  conditions  vary  between  Ma- 
deira Beach  and  Clearwater,  although  officially  those 
restaurants  are  identical  in  operation  and  format. 
According  to  the  testimony  of  a  waitress  who  works 
at  Clearwater,  there  are  differences  in  work  station 
allocation,  the  number  of  tables  worked  by  a  team, 
cleanup  procedures,  workweeks,  and  rules  for  re- 
questing davs  off. 

Baumgardner's.  however,  due  to  its  physical 
closeness  to  Clearwater,  is  not  as  self-contained  as 
Madeira  Beach.  Baumgardner's  obtains  from  Clear- 
water a  number  of  services  such  as:  maintenance, 
cleaning,  gardening.  laundry,  food  ordenng.  supplies, 
some  stock  and  equipment  storage,  dinner  reserva- 

*  Occaiionjllv     temporarv    [ransfers    o(    employees    occur    when    an 


tions.  and  secuniy  patrols.  Employee  mterchange  is 
slightly  more  significant  between  Baumgardner's  and 
Clearwater  than  is  the  interchange  between  Madeira 
Beach  and  Clearwater.-'  Employees  at  both  restau- 
rants are  paid  with  paychecks  issued  by  Clearwater 
and  they  share  the  same  parking  lot. 

Nevertheless,  working  conditions  at  Baumgard- 
ner's are  substantially  different  from  those  at 
Clearwater.  Unlike  Clearwater,  which  is  basically 
similar  to  the  other  Kapok  Tree  Inn  restaurants. 
Baumgardner's  is  unique  among  the  Employer's 
facilities  in  Flonda.  The  menus,  service  procedure, 
uniforms,  and  operating  hours  are  different  only  at 
Baumgardner's.  Baumgardner's  is  a  more  formal 
restaurant  catenng  to  a  different  chentele.  The 
waitresses  and  waiters  there  wear  fancier  uniforms. 
The  service  procedure  is  traditional;  orders  are  taken 
from  the  guests  after  they  are  seated  at  their  ubles. 
At  Clearwater,  however,  the  cusiomen  order  before 
they  are  seated  and  their  food  is  brought  to  them 
later  at  a  table.  Bar  service  is  also  different  at  the  two 
restaurants. 

Clearwater  is  open  continuously  from  11:30  a.m. 
until  10  p.m.  Monday  through  Saturday,  and  until  9 
p.m.  on  Sunday.  Baumgardner's,  however,  opens 
twice  a  day  durmg  the  week;  for  lunch  from  11:30 
a.m.  until  3  p.m.,  and  then  from  4:30  p.m.  until  9:30 
p.m.  for  dinner.  On  weekends  the  lunch  hour  is 
eliminated.  These  variations  in  operating  hours  are 
reflected  in  the  working  shifts  of  the  employees. 

Based  upon  the  above  findings  and  the  entire 
record,  we  conclude,  in  disagreement  with  the 
Regional  Director,  that  the  Employer's  restaurants 
are  not  so  integrated  as  to  overcome  the  presumptive 
appropnateness  of  a  single-facility  unit  limited  to  the 
Clearwater  resuurant. 

When  dealing  with  a  multifacility  operation,  the 
well-established  Board  policy  is  to  find  a  single- 
facility  unit  presumptively  appropriate.  This  pre- 
sumption can  be  overcome,  however,  by  a  showing  of 
functional  integration  so  substantial  as  to  negate  the 
separate  identity  of  the  single-facility  umt.  In  making 
determinations  on  this  issue,  the  Board  looks  to  such 
factors  as  prior  bargaining  history,  the  geographical 
proximity  to  other  facilities  of  the  same  employer,  the 
degree  of  day-to-day  managenal  responsibility  exer- 
cised by  the  branch  facility  management,  the 
frequency  of  employee  interchange,  and  whether  the 
requested  single-facility  umt  constitutes  a  homoge- 
neous, identifiable,  and  distinct  employee  grouping. 
Haag  Drug  Company,  Incorporated.  169  NLRB  877 
(1968). 

Although  the  Employer's  operations  evidence  the 
centralized  administration  that  is  often  characteristic 
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of  multifacility  enterprises,  such  centralized  adminis- 
trative control  does  not  by  itself  militate  against 
finding  the  smgle-restaurant  facility  to  constitute  an 
appropnate  unit.  Alleghenv  Pepsi-Cola  Boitling  Com- 
pany, 223  NLRB  45  (1976);  Michigan  Bell  Telephone 
Company.  216  NLRB  806(1975). 

Clearwater  is  a  distinct  operation  with  iu  own  work 
force,  managerial  staff,  and  balance  sheet.  Although 
restncted  somewhat  by  corporate  guidelines,  the  unit 
manager  exercises  substantial  day-to-day  authonty 
in  areas  most  directly  affecting  the  employees.  See 
Levit:  Furniture  Corporation,  223  NLRB  522.  524.  fn. 
23  (1976).  The  unit  management  represents  the 
fronthne  authonty  to  which  emplovees  are  directed 
for  their  employment,  their  work  conditions  and 
assignments,  and  the  resolution  of  their  complaints. 

Aside  from  the  autonomy  of  its  unit  managerial 
staff,  Clearwater's  independence  from  Madeira 
Beach  is  also  demonstrated  by  their  geographical 
distance,  the  functional  independence  of  operation, 
and  the  lack  of  significant  employee  interchange 
between  the  employees  at  Madeira  Beach  and 
Clearwater. 

With  respect  to  Baumgardner's.  however,  the 
geographic  pro.xiraity  and  concomitant  sharing  of 
certain  services  and  employees  makes  the  inclusion 
of  Baumgardner's  in  the  unit  a  close  question.  Cf. 
Kirlin's  Inc.  of  Central  Illinois,  111  NLRB  1220 
(1977).  Nevertheless,  the  substantial  differences  in 
working  conditions  and  hours,  the  lack  of  common 
supervision    at    the    unit    level,    and    the    separate 


identities  of  the  two  restaurants,  both  administrative- 
ly as  a  division  within  the  corporate  structure,  and 
commercially  as  a  distinct  consumer  product,  estab- 
lish that  Cleanvater  has  not  been  so  effectively 
merged  with  Baumgardner's  so  as  to  have  lost  its 
individual  identity.  Thus,  the  Clearwater  employees 
are  an  identifiable  group  with  a  separate  and  distinct 
community  of  interest. 

Accordingly,  the  presumption  of  the  appropria- 
teness of  a  single-facility  unit  has  not  been  overcome 
and  a  unit  limited  in  scope  to  Clearwater  is 
appropnate.  We  find,  contrary  to  the  Regional 
Director,  that  the  following  employees  of  the 
Employer  constitute  a  unit  appropriate  for  purposes 
of  collective  bargaining  within  the  meaning  of 
Section  9(b)  of  the  Act; 

.All  employees  employed  by  Kapok  Tree  Imi 
Corporation  including  dishwashers,  waitresses, 
hostesses,  waiters,  cleaning  crew,  kitchen  prepara- 
tion persormel.  employed  at  its  Kapok  Tree  Inn, 
Inc..  Clearwater.  Florida;  but  excluding  unit 
managers,  assisunt  manager,  staff  manager  or 
dining  room  manager,  waitress  supervisor,  hostess 
supervisor,  cashier  supervisor,  assistant  kitchen 
manager,  gift  shop  manager,  guards  and  supervi- 
sors as  defined  in  the  Act. 

[Direction  of  Election  and  Excelsior  footnote 
omitted  from  publicauon.] 
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Eschenbach-Boysa  Management  Company,  Inc.,  Es- 
cbenbach-Boysa  Management  Company  of  Wau- 
kesha, Inc.  and  Hotel  Employees  and  Restau- 
rant Employees  International  Union,  Local  .No. 
122,  .\FL-CIO,  Petitioner.  Case  30-RC-tl43 

17  January  1984 

DECISION  ON  REVIEW  AND 
DIRECTION 

By  Chairman  Dotson  and  Me.mbers 
Zimmerman  and  Hunter 

Upon  a  petition  duly  filed  under  Section  9(c)  of 
the  National  Labor  Relations  Act,  a  hearing  was 
held  before  Hearing  OfTicer  Paul  Bosanac  of  the 
National  Labor  Relations  Board.  Following  the 
close  of  the  hearing  the  Regional  Director  for 
Region  30  issued  a  decision.  Thereafter,  the  Em- 
ployer filed  a  request  for  review  of  the  Regional 
Director's  decision  and  brief  in  suppon  thereof  and 
the  Petitioner  filed  bnefs  in  suppon  of  the  Region- 
al Director's  decision. 

On  20  July  1982  the  National  Labor  Relation* 
Board  by  telegraphic  order  granted  review  as  to 
the  appropriateness  of  the  unit. ' 

The  National  Labor  Relations  Board  has  delegat- 
ed its  authority  in  this  proceeding  to  a  three- 
member  panel. 

The  Board  has  reviewed  the  heanng  officer's 
rulings  made  at  the  hearing  and  finds  that  they  are 
free  from  prejudicial  error.  They  are  affirmed.  Ad- 
ditionally, the  Board  has  reviewed  the  record  in 
light  of  the  request  for  review  and  bnefs,  and 
adopts  the  Regional  Director's  findings  and  recom- 
mendations. 

Tne  Employer  consists  of  two  franchise  restau- 
rants located  respectively  in  Milwaukee  and  Wau- 
kesha. Wisconsin.  The  Petitioner  seeks  to  represent 
the  employees  at  the  Milwaukee  location.  The  Em- 
ployer asserts  that  the  appropriate  unit  should  in- 
clude both  stores. 

The  Employer's  restaurant  in  Milwaukee  opened 
in  July  1979  and  the  restaurant  in  Waukesha  in 
March  1981.  The  restaurants  are  20  miles  apart  and 
each  employs  about  25  employees.  Each  restaurant 
is  a  separate  corporation.  Lee  Martin  Eschenbach 
owns  50  percent  of  the  stock  in  each  corporation. 
Steve  Boysa  owns  the  remainder  of  the  stock  in  the 
Waukesha  restaurant  and  34  percent  of  the  stock  in 
the  Milwaukee  location.  Bill  Heilen  owns  the  re- 
mainder of  the  stock  in  the  Milwaukee  location.  A 
central  business  office  for  the  Employer  is  at  a  sep- 
arate location  in  Milwaukee. 


'  The  Board  h»i  been  k) 
conducted  on  23  July  1982  ir 
Director  ind  the  ballou  wer< 
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The  two  restaurants  have  identical  menus,  food 
pnces.  and  hours  of  operation  and  are  promoted 
through  the  same  advenising.  One  workmen's  com- 
pensation policy  covers  both  locations  and  employ- 
ees  at  both  restaurants  receive  the  same  insurance 
and  vacation  benefiu  and  the  same  50-percent  dis- 
count on  food  purchased  prior  to  the  employee's 
shift.  Wage  ranges  are  similar  (S2.01  to  S4.50  per 
hour  at  the  Waukesha  restaurant  and  S2.01  to  S5 
per  hour  at  the  Milwaukee  resuurant)  and  employ- 
ee classifications  are  identical  except  that  Milwau- 
kee has  two  quality  control  supervisors  and  Wau- 
kesha has  none.  Employees  in  the  vanous  classifi- 
cations have  the  same  duties,  the  same  paydays, 
and  the  same  probationary  period.  Senionty  ac- 
crued at  one  location  is  honored  at  the  other  loca- 
tion. All  personnel  records  are  kept  on  the  prem- 
ises of  the  respective  resuuranu  and  each  restau- 
rant has  a  separate  payroll  and  timecards. 

Managerial  responsibility  is  split  between  Es- 
chenbach and  the  two  managers  employed  at  each 
store.  In  addition  to  spending  3  days  a  week  at 
each  store,  Eschenbach  calls  the  managers  at  the 
store  where  he  is  not  present  three  to  six  times  a 
day.  Eschenbach  makes  the  major  managerial  deci- 
sions concerning  the  restaurants  such  as  setting 
menus  and  choosing  vendors  and  also  decides  the 
number  of  people  to  be  hired.  Additionally,  Es- 
chenbach sets  pay  rates  and  overall  terms  and  con- 
ditions of  employment.  Although  the  managers  do 
most  of  the  training  of  employees,  when  Eschen- 
bach decided  to  alter  the  meatcutting  technique  at 
the  restaurants,  he  personally  taught  the  employees 
the  new  technique.  Sim.ilarly,  when  a  fruit  bar  was 
added  to  the  salad  bar,  schenbach  showed  the  em- 
ployees how  to  set  up  and  maintain  It.  Appeal  to 
schenbach  constitutes  the  third  step  of  the  griev- 
ance procedure,  although  employees  do  call  him 
directly  at  home  or  at  the  other  restaurant  concern- 
ing their  problems. 

The  managers  solve  employee  problems  and 
complaints  and  grant  time  off.  The  managers  make 
up  the  employee  work  schedules  although  such 
schedules  must  be  reviewed  and  approved  by  Es- 
chenbach. Significantly,  the  managers  interview  job 
applicants  and  can  and  have  hired  employees  on 
their  own.  They  may  discharge  an  employee  for  a 
severe  violation  of  company  policy  such  as  intoxi- 
cation or  threatening  violence  but  otherwise  must 
obtain  Eschenbach's  approval  before  finng  an  em- 
ployee. As  to  such  terminations  that  require  Es- 
chenbach's approval,  the  managers  make  effective 
recommendations.  Occasionally,  the  managers  rec- 
ommend employee  promotions  and  raises  but  most 
often  they  are  initiated  and  determined  by  Eschen- 
bach based  on  his  own  observation.  The  managers 
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do  much  of  the  training  of  the  employees,  often 
using  materials  provided  by  the  franchising  compa- 
ny 

The  managers  determine  the  quantity  of  goods  to 
order  based  on  the  previous  week's  volume.  They 
can  reject  merchandise  if  it  does  not  meet  the  spec- 
ifications of  the  order.  Once  or  twice  a  week,  uni- 
forms, small  equipment,  or  food  is  transferred  be- 
tween the  two  restaurants  to  relieve  temporary 
shortages. 

There  is  evidence  that  the  managers  rotate  be- 
tween the  two  restaurants  for  training  purposes  and 
to  cover  vacations  and  time  off.  However,  there  is 
virtually  no  evidence  of  transfer  of  employees. 
There  have  been  no  permanent  transfers  and  three 
temporary  transfers  since  the  second  location  was 
opened  in  March  1981.  Two  of  these  transfers  were 
in  order  to  assist  in  opening  the  new  restaurant. 
The  third  transfer  involved  emergency  help  for 
one  evening. 

We  agree  with  the  Regional  Director's  conclu- 
sion that  the  two  corporations  are  a  single  employ- 
er and  as  such  the  broader  two  restaurant  unit 
could  be  an  appropriate  unit.  However,  as  the  Re- 
gional Director  also  finds,  we  conclude  the  Em- 
ployer here  has  not  rebutted  the  presumption  of  ap- 
propriateness attaching  to  the  single  restaurant  unit. 
The  resuurants  here  are  20  miles  apart  and  there  is 
virtually  no  interchange  among  their  employees. 
Eschenbach  does  not  make  daily  visits  to  both  lo- 
cations and  therefore,  although  he  reserves  for 
himself  many  management  prerogatives,  he  neces- 
sanly  must  leave  many  of  the  day-to-day  decisions 
concerning  the  restaurants  to  his  managers.  These 
managers,  inter  alia,  interview  and  hire  employees, 
grant  time  off,  and  resolve  employee  problems  and 
complaints.  It  thus  appears  that  the  employees  at 
the  Milwaukee  restaurant  have  a  separate  commu- 
nity of  interest.  There  is  no  history  of  bargaining  in 
a  broader  unit.  In  view  of  aJI  of  the  foregoing  we 
find  that  the  employees  employed  at  the  Milwau- 
kee restaurant  constitute  a  separate  appropnate 
unit.- 

DIRECTION 

It   is   directed    that    the    Regional   Director   for 

Region  30  shall,  within   10  days  from  the  date  of 


this  Decision  on  Review  and  Direction,  open  and 
count  the  impounded  ballots  cast  in  the  election 
held  23  July  1982,  and  thereafter  prepare  and  serve 
on  the  parties  a  tally  of  ballots,  on  the  basis  of 
which  he  shall  issue  the  apppropnate  certification. 

Member  Hunter,  dissenting: 

I  cannot  agree  with  my  colleagues  that  a  single 
restaurant  unit  here  is  an  appropnate  unit.  In  my 
view,  the  administration  of  the  restaurant  is  so 
highly  centralized  in  the  person  of  Lee  Manin  Es- 
chenbach that  the  single  location  unit  presumption 
IS  rebutted. 

It  is  clear  from  the  record  that  Eschenbach  is 
either  present  at  or  in  touch  with  both  restaurants 
every  day.  Eschenbach  sets  the  terms  and  condi- 
tions of  employment  for  both  resuurants  and  they 
are  vinually  uniform  throughout.  To  the  extent 
that  the  managers  exercise  any  autonomy,  it  con- 
cerns matters  that  are  largely  routine  and  is  exer- 
cised consistent  with  preset  guidelines.  Although 
personnel  records  of  the  two  establishments  are 
kept  separately  as  required  by  law,  Eschenbach  is  a 
consistent  and  important  factor  in  vinually  all  per- 
sonnel actions  with  the  possible  exception  of  the 
initial  hinng  of  employees.  Thus,  Eschenbach  must 
be  consulted  about  all  scheduling  and  discharges 
(except  in  egregious  cases),  generally  initiates  all 
raises  and  promotions,  and  is  frequently  involved 
with  proble.Tis  and  gnevances  even  at  their  initial 
stages.  Eschenbach  often  decides  to  transfer  equip- 
ment and  food  between  the  two  restaurants  and  has 
on  several  occasions  transferred  employees  from 
one  restaurant  to  the  other.  Indeed,  one  employee 
was  transferred  for  a  penod  of  6  months  to  a  year 
when  the  second  restaurant  opened.  Moreover, 
there  is  evidence  that  the  managers  rotate  between 
the  two  restaurants  to  accommodate  training  needs, 
vacations,  and  time  off. 

In  my  view  then,  the  employees  at  the  Milwau- 
kee restaurant  simply  do  not  have  a  separate  com- 
munity of  interest  in  any  meaningful  way.'  Since 
the  Petitioner  has  agreed  to  go  to  an  election  in  the 
larger  unit  if  that  is  deemed  the  only  appropriate 
one,  I  would  direct  an  election  in  a  unit  consisting 
of  the  Employer's  employees  at  its  restaurants  in 
both  Milwaukee  and  Waukesha. 


cenlral  ofTicials  The  local  ilinajen  :herc  were  noi  invo 
evaluation  In  shon.  the  (nanagen  here  pou«u  far  mofe 
irol  or  alTcct  labor  relaiicns  policy  than  did  the  local  managert 
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General  Mills  Restaurants,  Inc.,  d/b/a  Red  Lobster 
end  United  Steelworkers  ot  America,  AFL- 
CIO-CLC.  Cases  7-RC-I3925  and  7-RC-13926 

December  14.  1990 

DECISION  ON  REVIEW  AND  ORDER 

By  Chairman  Stephens  and  Members 
Cracraft  and  Devaney 

On  May  16,  1989.  the  Regional  Director  for  Region 
7  issued  his  Decision  and  Direction  of  Elecuons  find- 
ing appropriate  two  single-location  units  of  the  Em- 
ployer's resuurant  employees  located  in  Taylor  and 
Dearborn  Heights.  Michigan.  On  May  30.  1989.  the 
Employer  filed  with  the  Board  a  timely  request  for  re- 
view, and  Motion  to  Stay  the  Regional  Director's  E>e- 
cision  and  Direction  of  Election.  At  the  same  time,  the 
Employer  filed  a  Motion  to  Stay  Election,  Motion  to 
Reopen  Record  and  Motion  to  Transfer  Case  to  an- 
other Regional  Office.  On  June  13.  1989,  in  a  supple- 
mental decision,  the  Regional  Director  affirmed  his 
Decision  and  Direction  of  Elections.  On  June  16,  1989, 
the  Board  granted  the  Employer's  request  for  review 
solely  wuh  respect  to  unit  scope  and  the  Employer's 
allegation  that  the  transcnbed  record,  as  a  result  of  the 
reporting  service  company's  actions,  was  incomplete. 
The  Board  ordered  that  the  elections  be  held  but  that 
the  ballots  be  impounded  and  the  cases  remanded  to 
the  Regional  Director  to  reopen  the  record  for  receipt 
of  the  omitted  tesumony.  In  all  other  respects,  the  re- 
quest for  review  was  denied,  as  were  the  Employer's 
motions.  Pursuant  to  the  Board's  Order,  the  elections 
were  conducted,  the  ballots  were  impounded,  the 
record  was  reopened,  and  a  July  11,  1989  hearing  was 
held.  On  September  5,  1989,  the  Regional  Director  is- 
sued his  Second  Supplemental  Decision  and  Order,  up- 
holding his  onginal  decision  and  ordering  that  the  bal- 
lots be  opened  and  counted.  The  Employer  filed  a 
timely  request  for  review  and  supplemental  brief  in 
support.  On  December  28,  1989.  the  Board  granted  the 
Employer's  request  for  review. 

The  National  Labor  Relations  Board  has  delegated 
Its  authority  in  this  matter  to  a  three-member  panel. 

The  Board  has  reviewed  the  record  in  light  of  the 
requests  for  review  and  supporting  bnefs  and  has  de- 
cided to  affirm  the  Regional  Director's  findings  and 
conclusions  as  modified.  In  agreement  wuh  the  Re- 
gional Director,  we  conclude  that  uhe  evidence  pre- 
sented by  the  E.-nployer  fails  to  overcome  the  presump- 
tion that  the  requested  single-location  units  are  appro- 
pnaie.  In  support  of  this  conclusion,  we  find  that  the 
general  managers  of  the  two  restaurants  in  question  re- 
tain 1  meaningful  amount  of  autonomy  and  that  the 
evidence  concerning  employee  interchange  is  not  suffi- 
cient to  require  broader  units  than  those  requested. 
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The  Employer,  which  does  business  under  the  name 
Red  Lobster,  operates  13  restaurants  in  the  Detroit. 
Michigan  area.  The  Union  has  sought  to  represent  em- 
ployees in  separate  units  at  two  area  locauons.  Taylor 
and  Dearborn  Heights.  As  noted,  the  Regional  Director 
found  appropnate  the  two  single-location  units  re- 
quested by  the  Union,  rejecting  the  E.mployer's  pn- 
mary  contention  that  the  smallest  appropriate  unit  must 
encompass  all  13  restaurants  in  the  Detroit  area.' 

Pursuant  to  the  Employer's  current  organizational 
stnicture.  each  of  the  Employer's  Detroit  restaurants 
has  a  general  manager,  who  is  assisted  by  a  dining 
room  manager  and  either  an  assistant  or  an  associate 
manager.^  The  general  manager  reports  to  one  of  three 
area  supervisors,  each  of  whom  has  pnmary  respon- 
sibility for  four  or  five  of  the  Detroit  restaurants.  In 
turn,  the  area  supervisors  report  to  a  director  of  oper- 
ations, whose  responsibility  cover>  24  Red  Lobster  res- 
taurants in  Michigan,  as  well  as  4  in  Indiana.^ 

The  Taylor  restaurant  employs  approximately  100 
employees  and  the  Dearborn  Heights  restaurant  em- 
ploys approximately  85.  There  are  a  total  of  about 
1200  employees  in  the  13  Detroit  restaurants.  The  av- 
erage distance  between  restaurants  is  about  7  miles, 
and  all  are  located  within  a  radius  of  approximately  22 
miles. 

There  is  no  history  of  collective  bargaining  with  re- 
spect to  the  employees  in  any  of  the  vanous  units  as- 
serted as  being  appropnate. 

The  Employer's  personnel  policies  and  procedures 
are  centralized.  Policies  regarding  wages,  hours,  over- 
time, vacauons,  holidays,  retirement,  profit  sharing  and 
employee  fnnge  benefits  are  centrally  established  and 
uniformly  applied  at  all  the  Red  Lobster  restaurants. 

Within  the  individual  restaurants,  general  managers 
are  present  a  ma;timum  of  5  days  each  week.  Area  su- 
pervisors are  present  in  each  of  the  resuurants  on  aver- 
age about  once  each  week,  typically  for  the  full  day.* 
When  not  present,  the  area  supervisor  maintains  daily 
telephonic  communication  with  each  of  the  resuunnts 
to  which  he  is  assigned.  As  explained  below,  both  the 


[he  fwjr  resuumid  \tn6ct  the  conurjl  of  Arei  Supervijor  C 
includinj  Ann  Arbor  ud  .No»i.  .Michigan  locauoml.  of  i 
[he  Tayiof  mi  Dc3£tora  Heijhu  employees 

^The  record  does  -km  :le3r1y  set  out  (he  functional  disti 
assistant  and  an  associate  matugcr 

'These  28  restauranu  aie  sejirented  in  rhite  jeojnphic 
which  IS  natned  the  Ceotjit  aDI  larca  of  dominant  mfluen 


'  Even  assuming  'J'.at  area  supervistirs  jn 
general  rrtanjgers     days  off.  Ihetr  is  ir 


I  responsible  person  i 


■  of  smployees  at 
imd  Shanks  (also 
:omb..*d  unit  of 


r  may  5e  («<«"• 
n  some  JJy<  « 
t  or  [he  associate 


142 


RED  LOBSTER 


general  manager  and  the  area  supervisor  are  respon- 
sible for  the  operatjon  of  the  individual  resuurant. 

With  respect  to  employee  relations,  the  evidence 
shows  that  most  of  the  hiring  at  the  Taylor  and  Dear- 
born Heights  resuuranis  is  done  by  the  generaj  man- 
ager, without  the  area  supervisor's  involvement.'  It  ap- 
pears that  the  area  supervisor  controls  only  the  size  of 
the  employee  complement  at  each  restaurant  and  deter- 
mines whether  an  applicant  may  be  hired  at  an  hourly 
rate  above  S5.* 

General  managers  also  evaluate  employees,  using  a 
form  prepared  by  the  Employer.  Although  these  eval- 
uations may  be  completed  without  the  prior  knowledge 
of  or  approval  by  the  area  supervisor,'  there  are  certain 
restrictions  placed  on  the  general  manager  in  complet- 
ing these  evaluations.  First,  ihen  is  uniform  testimony 
that  unsatisfactory  evaluations  need  the  prior  approval 
of  the  area  supervisor.'  Second,  the  area  supervisor 
also  becomes  involved  if  an  employee  complains  about 
the  evaluation  he  received. 

The  evidence  further  indicates  that  the  general  man- 
agers initiate  wage  increases  for  employees,  but  that 
the  area  supervisor's  approval  is  required  for  all  wage 
increases.  The  record  provides  only  general  evidence 
that  it  is  more  difficult  to  secure  an  area  manager's  ap- 
proval for  increases  of  more  than  50  cents  per  hour; 
however,  the  frequency  with  which  wage  increases 
under  50  cents  an  hour  are  denied  is  unclear.  Area  su- 
pervisors also  must  approve  any  wage  rates  over  S7.50 
per  hour. 

Although  the  area  supervisor  determines  the  number 
of  employees  who  are  to  work  in  each  restaurant,'  the 
general  manager  is  responsible  for  the  details  of  em- 
ployee scheduling. '°  He  has  authority  to  call  in  and  re- 
lease employees  as  needed,  and  approves  overtime  pur- 
suant to  set  guidelines.  Further,  he  approves  vacation 
requests  and  grants  leaves  of  absence  of  up  to  7  days. 
He  initials  timecards  and  distributes  paychecks. 

In  regard  to  employee  discipline,  the  general  man- 
agers can  administer  verbal  discipline,  which  is  memo- 
rialized  in   the  employee's  personnel   record   without 


pnor  approval.  General  managers  can  also  issue  wnt- 
ten  discipline  and  have  authority  to  discipline  emplov- 
ees  for  attendance  problems  without  pnor  approval. 
Other  forms  of  written  discipline,  including  general 
manager's  recommendations  that  an  employee  be  dis- 
charged, require  the  prior  approval  of  the  area  man- 
ager, who  conducts  an  independent  investigation.  Dis- 
charge recommendations  are  followed  approximately 
50  percent  of  the  time. 

There  are  meetings  of  employees  in  the  restaurants 
which  are  scheduled  by  the  genera]  manager,  some- 
times at  the  direction  of  the  area  supervisor.  The  evi- 
dence indicates  that  employees'  concerns,'  characterized 
as  grievances,  are  expressed  and  responded  to  at  these 
meetings.  If  the  area  supervisor  is  present,  he  or  the 
general  manager  may  respond  to  these  concerns.  The 
evidence  is  clear  that  the  general  manager  may  resolve 
grievances  that  do  not  implicate  general  corporate  pol- 
icy, whether  presented  at  these  meetings  or  at  other 
times.  Specifically,  the  evidence  indicates  that  the  gen- 
eral managers  have  authority  to  correct  payroll  prob- 
lems. 

The  evidence  indicates  that  there  was  a  certain  de- 
gree of  employee  interchange  involving  the  85  Dear- 
bom  Heights  employees  and  the  iOO  Taylor  employ- 
ees. During  1988,  U  employees  were  permanently 
transferred  into  or  out  of  these  two  restaurants.  The 
testimony  indicates  that  permanent  transfers  were  gen- 
erally at  the  employee's  request.  During  this  period, 
there  were  also  1 1  instances  in  which  Dearborn 
Heights  employees  were  temporarily  assigned  work  in 
another  restuarant,  and  16  times  when  employees  from 
other  restaurants  were  assigned  work  at  the  Dearborn 
Heights  location."  During  1988,  only  two  Taylor  em- 
ployees were  temporarily  assigned  work  at  other  loca- 
tions. All  of  these  temporary  assignments  were  vol- 
untary, and  about  half  of  them  were  of  very  limited 
duration. '^ 

The  Regional  Director 

As  observed  above,  the  hearing  in  this  case  was  re- 
opened in  order  to  record  the  full  testimony  of  one 
witness.  Area  Supervisor  Norris.  whose  testimony  was 
not  fully  recorded  at  the  initial  hearing.  The  Regional 
Director  found  that  Norris'  testimony  at  the  second 
hearing  contradicted  what  Norris  stated  at  the  first 
heanng"  concerning  the  general  manager's  authority 
to  handle  grievances,  grant  pay  raises,  and  administer 
discipline.  The  Regional  Director  also  found  that  the 
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testimony  of  two  other  area  supervisors  differed  from 
that  of  Noms.  In  making  his  unit  deierminations,  the 
Regional  Director  declined  to  rely  on  Norris'  testi- 
mony to  the  extent  that  it  was  internally  conflicting. 

In  reaffirming  his  initial  finding  that  the  peiiuoned- 
for  units  were  appropriate,  the  Regional  Director  relied 
on  the  testimony  of  Area  Supervisors  Grierson  and 
Shanks  and  on  Noms'  testimony  on  matters  about 
which  Noms  did  not  contradict  himself.  The  Regional 
Director  found  that  this  evidence  established  that  the 
general  managers  possessed  significant  autonomy  in 
the  day-to-day  operations  of  their  individual  res- 
taurants. In  reaching  this  conclusion,  he  found  that 
general  managers  possessed  the  authority  to  hire  new 
employees,  gave  verbal  warnings  which  were  docu- 
mented in  employees'  personnel  files,  prepared  evalua- 
uons.  effectively  recommended  discharge,  and  granted 
employees  wage  increases.  He  further  found  that  the 
general  managers  called  in  and  released  employees,  re- 
assigned them  within  the  restaurant,  granted  time  off 
and  leaves  of  absence,  and  scheduled  vacations,  con- 
ducted employee  meetings,  and  resolved  grievances, 
including  payroll  problems.  In  addition  he  found  that 
they  were  in  charge  of  the  day-to-day  operations  of  the 
restaurant. 

The  Regional  Director  also  found  that  the  degree  of 
employee  interchange  did  not  compel  a  mululocation 
unit.  He  found  that  the  number  of  permanent  transfers 
was  relatively  small  compared  to  ihe  size  of  the  work 
force  in  the  petitioned-for  restaurants,  and  that  the  ex- 
tent of  temporary  transfers  was  also  not  so  substantial 
as  to  negate  the  appropnaieness  of  the  separate  units. 

The  Employer's  Request  for  Review 

Employer  requested  review  on  two  general  grounds: 
that  the  Regional  Director  misconstrued  the  factual 
evidence,  resulting  in  erroneous  conclusions,  and  that 
the  Regional  Director  made  errors  of  law.  The  Em- 
ployer also  alleges  bias  and  prejudice.'* 

The  Employer  argues  that  the  restaurants  are  not  au- 
tonomous and  that  the  Regional  Director  ignored  cer- 
tain limitations  on  the  authonty  of  the  general  man- 
agers. The  Employer  asserts  that  general  managers  do 
not  effectively  recommend  discharge,  and  that  the 
amount  of  hinng  they  do  is  set  by  area  supervisors. 
Area  supervisors  approve  about  35  percent  of  those  ac- 
tually employed,  according  to  the  Employer,  relying  on 
Noms'  testimony.  All  evaluations  done  by  general 
managers  must  eventually  be  approved  by  the  area  su- 
pervisor. General  managers  cannot  give  an  evaluation 
of  "above  satisfactory"  or  "needs  improvement" 
without  pnor  approval  from  the  area  supervisor.  Vaca- 


tions granted  and  gnevances  resolved  by  the  general 
managers  are  routine  and  do  not  require  the  exercise 
of  independent  judgment.  General  managers  have  no 
authonty  to  change  wages.  Because  of  these  limits  on 
the  autonomy  of  the  individual  stores,  the  Employer 
argues  that  individual  units  are  inappropnate. 

The  Employer  claims  that  the  Regional  Director 
erred  in  not  considering  all  of  Norris"  testimony  at  the 
second  hearing.  The  Employer  asserts  that  Noms'  tes- 
timony is  not  contradictory  and  that  the  Regional  Di- 
rector did  not  pay  adequate  attention  to  those  aspects 
of  the  testimony  in  the  second  hearing  that  were  not 
found  to  be  contradictory. 

The  Employer  argues  that  the  Regional  Director's 
legal  analysis  is  defective.  The  Employer  acknowl- 
edges the  single-unit  presumption,  but.  citing  Cray 
Drug  Stores,  197  NLRB  924  (1972),  contends  that  this 
is  a  "weakened"  presumption  whenever  the  single  fa- 
cility is  part  of  a  retail  chain.  The  Employer  also  ar- 
gues that,  in  determining  whether  the  evidence  shows 
a  merger  of  the  single-store  work  force  into  the  more 
comprehensive  grouping  so  as  to  rebut  the  presump- 
tion, the  Board  need  not  find  that  the  separate  identity 
of  the  single  store  has  been  "completely  submerged." 
The  Employer  implies  that  the  Regional  Director  ap- 
plied too  strict  a  test  in  deciding  whether  it  had  rebut- 
ted the  presumption  in  this  respect. 

Discussion 

The  Board  in  Kapok  Tree  Inn.  232  NLRB. 702,  703 
(1977),  succinctly  stated  its  approach  in  determining 
appropriate  units  in  mulufacility  operations  siilfeh  as  the 
one  we  have  before  us: 

When  dealing  with  a  multifacility  operation,  the 
well-established  Board  policy  is  to  find  a  single- 
facility  unit  presumptively  appropriate.  This  pre- 
sumption can  be  overcome,  however,  by  a  show- 
ing of  functional  integration  so  substantial  as  to 
negate  the  separate  identity  of  the  single-facility 
unit.  In  making  determinations  on  this  issue,  the 
Board  looks  to  such  factors  as  poor  bargaining 
history,  the  geographical  proximity  to  other  facili- 
ties of  the  same  employer,  the  degree  of  day-to- 
day managenal  responsibility  exercised  by  the 
branch  facility  management,  the  frequency  of  em- 
ployee interchange,  and  whether  the  requested  sin- 
gle-facility unit  constitutes  a  homogeneous,  identi- 
fiable, and  distinct  employee  grouping.  Htiag 
Drug  Company.  Incorporated,  169  NLRB  877 
(1968). 
As  explained  below,  we  conclude  that  the  evidence 
presented  by  the  Employer  is  insufficient  to  overcome 
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the  presumptive  appropriateness  of  a  single-facility 
unit." 

The  separate  Red  Lobster  restaurants  in  the  Detroit 
area  are  not  physically  proximate  to  each  other,  nor  are 
they  functionally  integrated.  None  of  the  restaurants  in 
question  has  any  collective-bargaining  history,  and  the 
identity  of  the  employees  as  a  separate  grouping  at 
each  resuurant  is  apparent,  particularly  in  that  hiring 
is  done  locally  at  each  restaurant  Further,  we  find  that 
the  degree  of  employee  interchange  is  mimmal.  and 
the  significance  of  that  interchange  is  diminished  be- 
cause the  interchange  occurs  largely  as  a  maner  of  em- 
ployee convenience,  i.e.,  it  is  voluntary.  Temporary 
transfers  in  this  case  consist  of  employees  working 
some  hours  during  the  week  in  a  store  other  than  the 
one  to  which  they  are  assigned.  Even  in  the  Dearborn 
Heights  restaurant,  where  the  degree  of  temporary 
interchange  is  most  extensive,  only  19  employees  out 
of  a  work  force  of  85  employees  were  affected  by  a 
temporary  work  assignment  during  1988,  usually  for 
very  short  periods  of  time.'*  Permanent  transfers,  a 
less  significant  indication  of  actual  interchange  than 
temporary  transfers,  were  similarly  minimal,  with  1 1 
permanent  transfers  in  a  combined  work  force  of  185 
employees  within  a  1-year  period.  Thus,  the  evidence 
is  insufficient  to  support  the  Employer's  claim  that  the 
separate  units  at  the  two  petitioned-for  restaurants  is 
inappropriate. 

The  sole  remaining  factor  having  an  impact  on  the 
scope  of  the  appropriate  unit  is  the  degree  of  local  au- 
tonomy of  the  general  managers  at  the  Dearborn 
Heights  and  Taylor  facilities.  As  explained  below,  we 
agree  with  the  Regional  Director's  conclusion  that  gen- 
eral managers  retain  sufficient  authority  to  suppon  the 
presumption  in  favor  of  single-facility  units. 

.Although  it  is  clear  that  the  general  managers  have 
limitations  on  their  authority,  some  imposed  by  cor- 
porate policy  and  some  based  on  their  relationship  to 
the  area  supervisor,  we  find  that  the  general  managers 
are  responsible  for  the  day-to-day  management  of  the 
restaurants.  In  the  petitioned-for  restaurants,  the  gen- 


Cny  Drug  Starts. 

the  sinsle-umt  presuntpooQ  is  wealier  la  cases  lavoUinf  retail  chains  tfu 
^     "  I  Cray  Dmg  ( 

the  same  factors  for  rcbufuaj 
case    197  NLRB  al  923    The  Board's 


IbKL  Jht  Board  then  confroaicd  the  isayc 
all  UORS  tit  the  Stale  of  Flonda.  all  stcns 
r  the  supervisioA  ot  managen  who 


eral  managers  are  the  persons  who  make  the  over- 
whelming majority  of  the  hiring  decisions,  accepting 
applications  for  employment  and  conducting  interviews 
of  the  applicants.  Further,  they  are  responsible  for 
evaluating  employees,  with  approval  necessary  only  for 
those  rated  less  than  satisfactory.  Their  initiation  of 
wage  raises,  another  clear  area  of  their  authority,  has 
not  been  shown  to  require  anything  more  than  routine 
approval  by  the  area  supervisors,  at  least  for  raises  of 
less  than  50  cents  an  hour.  General  managers  also  ad- 
dress grievances  and  resolve  them  within  the  Employ- 
er's existing  policies.  Their  role  in  the  discipline  of 
employees  includes  issuing  written  warnings  to  em- 
ployees for  anendance  matters  and  oral  warnings  for 
all  matters.  Such  warnings  are  then  recorded  in  the 
employee's  personnel  file  retained  at  the  restauranL 
Although  we  agree  with  the  Employer  that  the  evi- 
dence does  not  support  the  Regional  Director's  finding 
that  general  managers  make  effective  recommendations 
on  discharge  (given  that  an  independent  investigation 
is  conducted  by  the  area  supervisor  with  general  man- 
ager's recommendation  being  accepted  only  half  of  the 
time),  it  remains  that  the  general  manager  plays  an  ac- 
tive role  in  disciplining  employees.  Finally,  the  general 
manager  is  responsible  for  the  day-to-day  staffing  of 
the  restaurant,  calling  in  and  releasing  employees, 
granting  overtime,  reassigning  employees,  and  granting 
vacations  and  leaves  of  absence.  Although  the  evi- 
dence shows  that  the  area  supervisor  is  involved  in  res- 
taurant operations,  the  record  does  not  clearly  disdn- 
guish  between  the  function  of  the  area  supervisor  as  a 
substitute  for  the  general  manager  (i.e.,  when  only  the 
area  supervisor  is  present  in  the  restaurant),  and  his 
function  as  the  superior  of  the  general  manager  (i.e., 
when  both  are  present  or  when  the  general  manager 
may  not  act  alone).  To  the  extent  that  the  record  is 
ambiguous  in  this  regard,  we  find  that  it  detracts  from 
the  Employer's  effort  to  overcome  the  single-facility 
presumption. 

We  emphasize  that  the  foregoing  recitation  of  the 
facts  is  based  primarily  on  the  testimony  of  Area  Su- 
pervisor David  Shanks,  who,  as  the  area  supervisor  re- 
sponsible for  the  Dearborn  Heights  and  Taylor  res- 
taurants,'^ had  firsthand  knowledge  of  the  petitioned- 
for  units.  While  the  testimony  of  other  witnesses  is  not 
wholly  irrelevant,  the  testimony  of  the  other  area  su- 
pervisors does  little  to  advance  the  Employer's  conten- 
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uon  that  uniform  management  practices  were  followed 
throughout  the  resuurants  in  the  Detroit  ADI." 

We  find  no  merit  in  the  Employer's  contention  that 
the  Regional  Director  misapplied  legaj  precedenL  De- 
spite the  transfers  and  the  centralized  administration  of 
the  Employer's  resuurants,  we  find  that  the  single-fa- 
cility units  at  Dearborn  and  Taylor  are  appropnate.  As 
in  Big  ¥  Foods  v.  NLRB,  651  F.2d  40  (1st  Cir.  1981). 
affg.  251  NLRB  869  (1980).  it  appears  that  only  a 
small  number  of  employees  were  involved  in  transfers. 
This  distinguishes  the  case  at  hand  from  White  Castle 
System.  264  NLRB  267  (1982),  in  which  the  Board 
dismissed  the  election  petition.  In  that  case  200  em- 
ployees were  involved  in  temporary  transfers  out  of  a 
total  group  of  350-400  employees. 

Furthennore,  as  outlined  above,  employees  at  the 
resuurants  in  question  "perform  their  day-to-day  work 
under  the  immediate  supervision  of  one  who  is  in- 
volved in  rating  their  performance  and  affecting  their 
job  sutus  and  who  is  personally  involved  with  the 
daily  matters  which  make  up  their  grievances  and  rou- 
tine problems."  Penn  Color,  Inc..  249  NLRB  1117. 
1119  (1980).  Finally,  there  is  no  bargaining  history  of, 
nor  any  request  for,  represenution  on  a  broader  basis. 
See  RenzettiS  Market.  238  NLRB  174,  176  (1978). 

The  Employer  sutes  that  area  supervisors  have  a 
high  degree  of  involvement  and  conuct  with  the  res- 
uurants and  that  therefore  the  general  store  managers 
do  not  have  independent  authority.  In  support,  the  Em- 
ployer cites  Pic-Way  Shoe  Man.  274  NLRB  902 
(1985);  Peine  Stores  Corp..  266  NLRB  75  (1983);  and 
Super  X  Dmgs  of  Illinois.  233  NLRB  1114  (1977). 
These  cases  are  distinguishable,  however,  in  tliat,  un- 
like here,  the  record  in  each  showed  that  the  local 
manager  did  not  make  the  final  decision  on  hiring  em- 
ployees. The  Employer  also  relies  on  Point  Pleasant 
Foodland.  269  NLRB  353  (1984),  and  Kirlins  Inc., 
227  NLRB  1220  (1977).  In  Point  Pleasant,  the  Em- 
ployer's president  had  final  authority  in  ail  personnel 
matters,  including  hiring.  In  Kirlins,  the  store  man- 
agers could  not  do  more  than  recommend  job  appli- 
cants. 

In  a  related  contention,  the  Employer  cites  V.I.M. 
Jeans.  271   NLRB   1408.   1409  (1984),  White  Castle. 
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supra,  and  fMwson  Milk  Co..  213  NLRB  360  (1974), 
for  the  proposition  that  the  Regional  Director  did  not 
take  proper  account  of  evidence  showing  that  the  gen- 
eral managers'  hiring  authority  was  severely  cir- 
cumscribed by  dicutes  from  above,  e.g.,  by  constraints 
on  the  number  of  employees  whom  they  could  hire. 
We  find  the  argument  unpersuasive  and  the  cases  dis- 
tinguishable. It  is  unlikely  that  a  manager  of  a  single 
facility  in  any  multifacility  operation  would  be  free  of 
all  restraints  on  staffing  levels.  The  significant  point 
here  is  that  the  managers  of  the  resuurants  at  issue 
possess  hiring  authority  and  that  they  make  the  major- 
ity of  decisions  concerning  whom  to  hire.  In  V.tM. 
Jeans,  by  contrast,  the  local  manager  conferred  daily 
with  the  central  management  official,  who  reviewed  all 
hiring  and  firing  decisions.  Id.  at  1409.  Similarly,  in 
White  Castle,  supra.  264  N"LRB  at  268,  all  of  the  local 
manager's  hiring  decisions  were  subject  to  the  ap- 
proval of  district  supervisors,  who  visited  the  premises 
daily.  Finally,  the  Board  analyzed  the  circumscriptions 
on  a  manager's  authority  in  Lawson  Milk  Co.  in  the 
context  of  determining  whether  a  four-store  unit  that 
was  "neither  an  administrative  subdivision  nor  a  dis- 
tinct geographical  grouping  of  stores"  was  an  appro- 
priate unit  Id.  at  360-361.  This  analysis  followed  from 
the  Board's  determination,  pursuant  to  the  traditional 
test,  that  the  single-facility  presumption  had  been  re- 
butted. See  footnote  15,  supra. 

In  sum,  we  find,  contrary  to  the  Employer's  conten- 
tions, that  the  Regional  Director's  unit  finding  Is  con- 
sistent with  Board  precedent  concerning  the  appro- 
priateness of  single-facility  units,  including  such  units 
in  retail  store  chains. 

We  therefore  find  the  following  units  appropriate  for 
collective  bargaining: 

All  full-time  and  regular  part-time  employees  em- 
ployed by  the  Employer  at  its  Store  No.   123  at 
8787  Telegraph  Road.  Taylor,  Michigan,  includ- 
ing hostess/'hosi.  bus  persons,  servers,  utility  em- 
ployees, bartenders,  cashiers,  production  employ- 
ees and  line  employees;  but  excluding  all  man- 
agers, guards  and  supervisors  as  defined  in  the 
Act.  All  full-time  and  regular  part-time  employees 
employed  at  its  Store  No.  124  facility  at  6850  N. 
Telegraph  Road.  Dearborn  Heights,  Michigan,  in- 
cluding hostess/host,  bus  persons,  servers,  utility 
employees,    bartenders,    cashiers    production    em- 
ployees   and    line   employees;    but   excluding   all 
managers,  guards  and  supervisors  as  defined  in 
the  Act. 
Accordingly  we  shall  remand  the  case  to  the  Re- 
gional Director  with  directions  to  open  and  count  the 
impounded  ballots,  to  issue  ullies  of  ballots,  and  to 
Uke  further  appropriate  action. 
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ORDER 


II  is  ordered  thai  this  case  be  remanded  to  the  Re- 
gional Director  for  Region  7  to  open  and  count  the 
ballots  cast  in  the  elections  conducted  in  this  proceed- 
ing on  June  16,  1989.  to  issue  tallies  of  the  ballots 
thereon,  and  to  take  funher  appropriate  action. 
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Executive  Resources  Associates,  Inc.  anj  Mis- 
cellaneous Warehousemen,  Drivers  and  Helpers 
Local  986,  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers 
of  America,  AFL-CIO,  PeUlioner.  Case  31-RC- 
6335 

January  29.  1991 

DECISION  ON  REVIEW  AND  ORDER 
REMANDING 

By  Chairman  Stephens  and  Members 
Cracraft  and  Devaney 

On  August  12,  1988,'  the  Acting  Regional  Director 
for  Region  31  issued  a  Decision  and  Direction  of  Elec- 
tion in  which  he  found  the  petitioned- for  unit  to  be  an 
appropriate  unit"'  and  directed  an  election.' 

On  August  26,  the  Employer  filed  a  timely  request 
for  review,  on  the  grounds  that  the  decision  departed 
from  precedent.  The  Employer  contended  that  the  only 
appropriate  unit  consisted  of  certain  employees  cov- 
ered by  both  of  the  Employer's  contracu  in  effect  at 
the  Naval  Weapons  Center  at  China  Lake,  California. 

By  telegraphic  order  dated  September  8,  the  Board 
granted  the  request  for  review. 

The  National  Labor  Relauons  Board  has  delegated 
its  authority  in  this  proceeding  to  a  three-member 
panel. 

The  Board  has  considered  the  entire  record  in  light 
of  the  request  for  review  and  supporting  brief,  and  has 
decided  to  affirm  the  Acting  Regional  Director's  rul- 
ings, findings,  and  conclusions,  as  modified  below. 

Facts 

The  Employer,  with  headquarters  in  Arlington,  Vir- 
ginia, provides  technical  support  services  throughout 
the  country  to  various  government  and  commercial  en- 
tities. Two  separate  contracts  covering  such  services 
are  in  effect  at  the  Naval  Weapons  Center  at  China 
Lalce  in  California:  the  "Echo  Range"  contract  and  the 
"Range  Support  Services"  contract. 

The  Petitioner  seeks  to  represent  a  unit  consisting  of 
approximately  48  employees  covered  by  the  Employ- 
er's Echo  Range  contract.  The  Employer  contends  that 
the  only  appropriate  unit  must  include  its  employees 
working  under  both  its  Echo  Range  and  Range  Support 
Services  contracts. 
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K  Employer  under  ihe  Echo  Range  con- 
iract  including,  but  no4  limned  lo.  Inslnimentafion  Technicians  A.  Inslnj- 
meniation  Technicians  B  Inilnimeniation  Technician*  C.  EJeciromc  Tech- 
nician«  A.  Eleccronjc  Technicians  B.  Elecvonic  Technicians  C.  Chgiul 
Engineers  and  Radar  Engineers  but  deluding  ofTice  clerical  employees. 


The  Ranpe  Support  Services  contract  has  been  in  ex- 
istence since  September  1986,  the  Echo  Range  contract 
since  March  1988.  Both  contacts  are  for  5  years.  Em- 
ployees under  both  contracts  mainlain  and  operate 
equipment  in  support  of  flight  operations  at  China 
Lake.  Equipment  differs  and  is  not  interchanged  be- 
cause the  Range  Support  Services  employees  handle 
the  conventional  weapons  delivery  range  and  the  Echo 
Range  employees  cover  pnmarily  an  elecuonics  war- 
fare range.* 

The  employees  covered  by  the  two  conu^cts  have 
similar  educational  backgrounds,  i.e.,  high  school  di- 
plomas and  military  or  trade  school  training  in  elec- 
tronics or  electromechanical  work.  The  same  personnel 
policies  and  same  benefits  apply  to  employees  covered 
by  both  contracts.*  Payrolls  for  these  and  ail  its  other 
contracts  are  handled  at  the  Virginia  headquarters.  The 
salary  range  at  Echo  Range  is  $20,0OO-$38,OOO  and  at 
Range  Support  Services  is  $  1 1 ,00&-$29,000.  Echo 
Range  employees  work  10-hour  days,  4  days  a  week; 
Range  Support  Services  employees  work  8-hour  days, 
5  days  a  week. 

There  are  separate  program  managers  for  Echo 
Range  and  Range  Support  Services.  They  exercise  im- 
mediate supervision  over  their  respective  ranges  and 
report  to  the  same  executive  director.  That  executive 
director's  office  is  in  Virginia;  he  is  also  responsible 
for  eight  other  contracts  at  five  other  locations  in  the 
country.*  The  program  manager  for  the  Echo  Range 
contract  works  from  a  trailer  on  the  Echo  Range.  The 
program  manager  for  the  Range  Support  Services  con- 
tract works  from  the  main  base  of  the  Naval  Weapons 
Center,  which  is  approximately  35  miles  from  the  con- 
trol point  for  Echo  Range. 

The  respective  program  managers  interview  em- 
ployee applicants  and  submit  recommendations  to  the 
executive  director.^  If  the  forms  are  in  order  and  the 
applicants  meet  the  requisite  qualifications,  the  execu- 
tive director  authorizes  the  respective  program  man- 
ager to  release  an  "offer."  The  program  managers  rec- 
ommend pay  raises,  bonuses,  and  discipline,  and  th^y 
complete  performance  reviews  for  their  respective  em- 
ployees. The  record  shows  that  the  executive  director 
exercises  approval  authority  on  these  matters.  How- 
ever, the  record  offers  no  indication  of  how  often  the 
executive  director  refuses  to  go  along  with  the  rec- 
ommendations of  the  respective  program  managers  or 
how  the  executive  director  might  go  about  exercising 
any  independent  review.  At  most,  the  record  shows 
that  the  executive  director  talks  with   the  respective 
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nrogram  managen  daily  and  that  either  he  or  a  vice 
president  visits  the  respective  sites  once  a  month. 

Employees  covered  by  one  of  the  two  contracts  in- 
volved here  would  not  be  directly  affected  by  the  can- 
cellation or  reduction  in  the  other  contract;  there  are  no 
••bumping"  rights  from  one  contract  to  the  other. 
There  have  been  two  transfers  from  Range  Support 
Services  to  "non-unit"  Echo  Range  jobs  and  one  re- 
cent temporary  transfer.  Otherwise,  the  record  reveals 
no  other  interchange  or  interaction  by  the  employees 
covered  by  the  respective  contracts.'  Indeed,  while  em- 
ployees may  perform  work  on  the  same  naval  test  mis- 
sion at  China  Lake,  the  Range  Support  Services  pro- 
gram manager  testified  that  "our  people  would  not 
work,  would  not  coordinate  with  the  Echo  people.  But 
the  government  would  do  the  coordination  and  assign 
us  our  positions." 

Discussion 

In  fmding  that  certain  employees  covered  by  the 
Echo  Range  contract  constitute  an  appropriate  unit,  the 
Acting  Regional  Director  concluded  that  the  evidence 
was  not  sufficient  to  rebut  the  single  "plant"  presump- 
tion favoring  the  petitioncd-for  Echo  Range  contract 
unit.  He  relied  on  the  lack  of  significant  interchange 
or  interaction  among  the  employees  in  the  two  contract 
groups,  noting  that  they  work  on  different  equipment 
under  two  separate  service  contracts  with  different  ex- 
piration dates.  He  also  relied  on  an  absence  of  any  bar- 
gaining history  concerning  the  employees  and  the  fact 
that  no  labor  organization  seeks  to  represent  the  em- 
ployees on  a  broader  basis.  In  addition,  he  relied  on 
evidence  that  employees  in  the  requested  unit  perform 
their  day-to-day  work  under  the  immediate  supervision 
of  their  contract's  program  manager,  who  rates  their 
performance  and  affects  their  job  status  and  pay 
through  his  recommendations,  and  that  the  record  fails 
to  disclose  the  extent  to  which  the  executive  director 
follows  the  program  manager's  recommendations  con- 
cerning such  matters. 

In  its  brief  in  support  of  the  request  for  review,  the 
Employer  challenges  the  Acting  Regional  Director's 
application  of  the  single  plant  presumption  to  the  gov- 
ernment services  contract  here.  Instead  the  Employer 
contends  that  the  Acting  Regional  Director  should 
have  applied  a  community-of-interest  analysis. 

It  has  been  a  longstanding  rule  that  the  Act  does  not 
require  that  the  bargaining  unit  approved  by  the  Board 
be  the  only  appropriate  unit,  or  even  the  most  appro- 
pnate  unit;  it  is  only  required  that  the  unit  be  an  ap- 
propriate unit.'  Even  putting  aside  the  presumption  re- 


T)ie  record  i 


lied  on  by  the  Acting  Regional  Director,  we  are  satis- 
fied that  the  petitioned-for  unit  of  employees  covered 
by  the  Echo  Range  contract  is  an  appropriate  unit. 

We  note  that  certain  considerations  relied  on  by  the 
Acting  Regional  Director  in  making  the  unit  deter- 
mination are  relevant  under  either  the  presumption  he 
applied  or  the  community-of-interest  analysis  urged  by 
the  Employer.  For  example,  the  lack  of  significant  em- 
ployee interchange  between  the  two  groups  of  contract 
employees  is  a  strong  indicator  that  the  Echo  Range 
employees  enjoy  a  separate  community  of  interest '^ 
Similarly,  despite  being  commonly  located  at  the 
China  Lake  complex,  the  record  fails  to  show  that  the 
rwo  groups  of  employees  work  in  close  geographic 
proximity  or  that  they  come  in  frequent  contact  with 
each  other.  The  Range  Support  Services  contract  em- 
ployees work  primarily  from  the  main  base  of  the 
Naval  Weapons  Center,  which  is  35  miles  from  the 
Echo  Range  control  point;  and  although  some  of  them 
may  at  times  work  on  the  Echo  Range,  they  do  not 
work  with  the  Echo  Range  contract  employees.  Like- 
wise, while  on  occasion  certain  Ech6  Range  employees 
may  go  to  the  main  base  or  the  lab,  and  some  work 
at  sites  located  up  to  20  miles  from  the  Echo  Range 
control  site,  there  is  no  evidence  of  interaction  between 
the  Echo  Range  and  Range  Support  Services  employ- 
ees while  at  work.  To  the  contrary,  the  testimony  of 
the  Range  Support  Services  program  manager  estat>- 
lishes  that  "our  people"  do  not  coordinate  with  the 
Echo  Range  employees. 

The  finding  of  a  separate  community  of  interest  for 
the  Echo  Range  employees  is  also  supported  by  the 
fact  that  the  service  contract  under  which  they  work 
expires  approximately  1-1/2  years  after  the  Range  Sup- 
pon  Services  contract  terminates.  This  significant  time 
difference  gives  rise  to  potentially  divisive  representa- 
tional and  bargaining  concerns  that  not  only  dem- 
onstrate a  separate  community  of  interest  for  the  Echo 
Range  employees  but  might  even  suggest  that  those 
employees  could  not  share  a  collective  community  of 
interest  with  their  Range  Suppon  Services  counter- 
paiu.  To  begin  with,  the  earlier  termination  of  the 
Range  Support  Services  contract  would  bring  about  a 
sizable  reduction  in  a  unit  consisting  of  the  two  groups 
of  China  Lake  employees  early  on  in  the  bargaining 
relationship  with  the  Employer.  More  importantly,  both 
before  and  at  the  outset  of  the  establishment  of  any 
such  relationship,  the  wide  difference  in  the  contracts' 
expirations  could  put  the  Echo  Range  employees  at 
cross-purposes  with  the  Range  Support  Services  em- 
ployees concerning  the  bargaining  demands  the  two 
groups  of  employees  would  want  to  make  on  the  Em- 


IhM  Ec^io  Range  employees  may  fo  lo  rhe  irajn  base 
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ployer  or  which  ones  should  be  given  priority  or  in- 
sisted on  at  the  expense  of  others.  For  example,  con- 
flict between  the  two  employee  groups  could  develop 
over  the  duration  of  the  collective-bargaining  agree- 
ment and  the  desirability  of  having  overall  unit  senior- 
ity and  "bumping"  nghts;  and  severance  pay  could  be 
more  important  as  a  term  and  condition  of  employment 
to  the  Range  Support  Services  employees  facing  earlier 
contract  and  job  termination  than  other  fnnge  benefits 
that  might  be  of  more  immediate  concern  to  the  Echo 
Range  employees.  In  addition,  although  not  highlighted 
by  the  Acting  Regional  Director  in  his  decision,  there 
are  substantial  differences  in  wages  between  the  two 
employee  groups  that  would  likely  add  to  this  potentiai 
for  disagreement  in  bargaining  aims.  In  particular,  the 
S9000  differential  m  bottom  and  top  salary  levels  fa- 
voring the  Echo  Range  employees  could  become  a 
prime  source  of  friction,  with  the  Range  Support  Serv- 
ices employees  wanting  pay  panty  and  the  Echo  Range 
employees  wanting  pay  increases  for  themselves. 

Finally,  an  important  factor  demonstrating  that  the 
employees  covered  by  the  Echo  Range  contract  enjoy 
a  separate  community  of  interest  is  that  they  perform 
their  day-to-day  work  under  the  immediate  supervision 
of  the  contract's  program  manager.  It  is  he  who  rates 
their  performance  and  it  is  he  who  makes  rec- 
orunendauons  affecting  their  pay  and  job  status  and 
tenure.  In  this  regard,  the  executive  director  overseeing 
the  China  Lake  contracts  testified  that  a  separate 
project  manager  for  the  Echo  Range  is  required  to  pro- 
vide onsite  technical  guidance  and  supervision  because 
of  the  large  number  of  employees  covered  by  the  Echo 
Range  contract.  Although  the  executive  director  has  to 
approve  all  hiring  and  personnel  actions  recommended 
by  this  and  all  other  program  managers  reponing  to 
him  and  in  general  has  final  authority  over  labor  rela- 
tions matters  concerning  the  contract  groups  for  which 
he  is  responsible,  the  record  is  silent  on  the  extent  to 
which  he  docs  or  docs  not  rely  on  the  program  man- 
agers' recommendations  or  how  often  and  under  what 
circumsunces  he  rejects  them.  Although  the  executive 
director  has  corporate  documents  that  were  filled  out 
by  the  program  managers  to  aid  his  review  of  their 
recommendations,  and  in  some  instances  consults  with 
them  concerning  the  recommendations,  the  record  does 
not  indicate  whether  approval  of  those  recommenda- 
tions is  routinely  given  by  him  if  the  documents  are 
in  order  or.  if  not.  what  steps  or  methods  are  then 
taken  by  him  to  conduct  an  independent  investigation 
to  determine  the  ments  of  the  recommended  actions. 
Nor  does  the  fact  that  the  executive  director  talks  daily 
with  the  respective  program  managers  under  his  con- 
trol, including  the  program  managers  for  each  of  the 
China  Lake  contracts,  overcome  this  evidentiary  void. 
Because  the  executive  director  works  out  of  the  Ar- 
lington. Virginia  office,  and  because  he  has  to  oversee 


10  contracts  at  7  different  locations,  it  would  appear 
that  of  necessity  he  must  rely  substantially  on  the  rec- 
ommendations of  the  program  managers  reponing  lo 
him."  Consequently,  we  find  it  reasonable  to  infer  that 
the  program  managers  have  significant  input  into  mat- 
ters involving  the  employment  status  of  the  employees 
under  their  immediate  supervision.'^ 

In  light  of  the  foregoing  factors  demonstrating  a  sep- 
arate community  of  interest  among  the  Echo  Range 
employees,  and  the  absence  of  any  bargaining  history 
at  the  Employer's  China  Lake  operations  or  a  labor  or- 
ganization seeking  a  broader  unit  there,  the  Employer's 
centralized  administrative  control  and  uniform  em- 
ployee benefits  and  personnel  policies  are  insufficient 
to  establish  that  a  merger  of  employment  interests  of 
the  Echo  Range  employees  with  the  Range  Support 
Services  employees  has  occurred  so  a«  to  require  find- 
ing that  the  former  employees  have  lost  their  separate 
community  of  interest.  Although  centralized  adminis- 
tration and  common  benefits  and  personnel  policies 
may  well  support  a  finding  that  a  broader  uniL  if 
sought,  also  would  be  an  appropriate  unit,  it  is  up  to 
the  Employer  to  establish  that  the  petitioned-for  nar- 
rower unit  IS  inappropriate.  NLRB  v.  Living  <t  Learn- 
ing Centers,  supra  at  213;  Omni  International  Hotel, 
283  NLRB  475.  476  (1987).  This  the  Employer  has 
not  done  for  the  reasons  explained  above. 

We  find  no  merit  in  the  Employer's  reliance  on  New 
England  Telephone  Co..  280  NLRB  162  (1986).  to 
support  its  contention  that  a  systemwide  or  multi- 
facility  unit  is  the  appropriate  unit  in  service-oriented 
industries.  The  Board's  holding  in  that  case  that  a  sys- 
temwide unit  IS  optimal  in  the  public  utility  industry 
rested  largely  on  the  high  degree  of  interdependence  of 
the  various  segments  of  a  public  utility.  No  such  inter- 
dependence  has  been  shown  here."  Indeed,  the  evi- 
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As  descnbcd  above,  none  of  ihew  raciort  ar«  presem  here. 

The  EmeloyCT  <  rehoncs  on  0*."  Siuu  Ueu'  Ai.-i  .  M9  NUIB  594  (1978). 
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dencc  indicates  that  the  Echo  Range  and  Range  Sup- 
Services  contracts  do  not  constitute  a  separate  ad- 
listrative  or  operational  grouping  of  the  Employer, 
js  these  two  contracts  are  but  2  of  the  10  adminis- 
ed  by  the  executive  director  involved  in  this  case. 
Id  the  two  contract  groups  at  China  Lake  do  not 
ork  together,  notwithstanding  that  they  may  perform 
/ork  on  the  same  naval  mission  at  that  site. 

In  sum  we  find  that  under  either  the  presumption  re- 
lied on  by  the  Acting  Regional  Director  or  under  a 
community-of-interest  analysis,  the  record  here  shows 


that  the  petitioned-for  unit  of  Echo  Range  employees 
constitutes  a  unit  appropriate  for  the  purposes  of  col- 
lective bargaining.  We,  therefore,  affirm  the  Acting 
Regional  Director's  unit  determination  and  remand  this 
proceeding  to  the  Regional  Director  for  Region  31  for 
further  appropriate  action. 

ORDER 

The  Board  orders  this  case  be  remanded  to  the  Re- 
gional Director  for  Region  31  for  the  purpose  of  open- 
ing and  counting  the  ballots  impounded  after  the  elec- 
tion held  on  September  8,  1988,  and  for  further  appro- 
priate action. 
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Gould  Board's  Proposed  One-Mile  Rule:  Judgement  by  Odometer 

For  many  years,  the  National  Labor  Relations  Board  has  presumed  that  employees  at 
one  facility  should  vote  separately  from  employees  at  other  facilities  of  the  same  company  on 
whether  to  be  represented  by  a  union.    Yet,  with  the  prevalence  of  fax  machines,  modems, 
beepers,  cellular  phones,  and  voice  mail,  the  importance  of  geography  has  diminished.    It  is 
not  uncommon  for  an  employee  to  have  a  closer  working  relationship  with  an  employee  who 
works  a  continent  away  than  with  one  who  works  two  doors  down  in  the  same  building. 
Rather  than  questioning  the  continued  relevance  of  this  rule,  the  Board  under  the  leadership 
of  William  B.  Gould  IV,  on  September  28,  1995,  proposed  mming  the  presumption  into  a 
conclusive  determination  unless  the  employees  are  physically  located  withm  one  mile  of 
another  facility. 

Determining  Who  Votes  on  Union  Representation   When  a  union  seeks  to 
organize  a  workforce,  one  of  the  most  critical  issues  the  NLRB  must  resolve  is  which  group 
of  employees  will  vote  on  whether  to  be  represented  by  the  union.    If  the  union  wins  the 
election,  this  group  of  employees  will  become  the  "bargaining  unit."   This  issue  is  generally 
resolved  by  determining  which  employees  share  a  "community  of  interest"  in  their 
employment  situation.    This  decision  determines  for  whom  the  union  will  speak  and  which 
employees  will  be  bound  by  the  terms  of  the  collective  bargaining  agreement.     The  NLRB 
has  historically  avoided  mechanical  rules  for  determining  bargaining  units  and  instead  has 
approached  the  issue  on  a  case-by-ca,se  basis  because,  as  the  Kermedy  Board  noted  in  1962, 
"if  the  unit  determination  fails  to  relate  to  the  facmal  situation  with  which  the  parties  must 
deal,  efficient  and  stable  collective  bargaining  is  undermined  rather  than  fostered." 

Union  Preference — Small  Units   Unions  generally  prefer  to  organize  smaller  units 
in  order  to  establish  a  beachhead  from  which  to  ultimately  draw  more  employees  into  the 
union.    Employers  generally  prefer  maintaining  the  uniformity  of  compensation  schemes, 
benefits,  seniority  systems  and  other  personnel  policies  throughout  the  company. 

When  Employees  are  Geographically  Separate  When  employees  work  in 
facilities  that  are  separated  by  some  geographic  distance,  the  NLRB  has  assumed  that  the 
distance  factor  alone  decreases  the  likelihood  of  a  community  of  interest.    Thus,  the  NLRB 
historically  has  presumed  that  employees  at  a  single  facility  form  a  separate  unit,  but  the 
presumption  can  be  rebutted  on  a  case-by-case  basis  by  such  factors  as:  centralized  control 
over  operations  and  personnel  relations  by  the  employer  with  little  autonomy  at  each  facility; 
similarity  of  skills  and  working  conditions  among  the  facilities;  significant  employee 
interchange  between  facilities;  and  the  distance  between  the  locations. 
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Gould  Board  Proposal   The  proposed  rule  would  automatically  establish  that 
employees  at  a  single  location  would  be  the  bargaining  unit  as  long  as: 

•  no  other  facility  is  within  one  mile, 

•  there  are  15  or  more  employees  in  the  requested  unit  at  the 
location,  and 

•  there  is  at  least  one  supervisor  at  the  facility. 

All  other  factors  described  above  would  be  discarded.    The  Gould  Board  would  only  allow 
multi-facility  units  where  there  are  "extraordinary  circumstances."    These  circumstances  are 
not  defined  by  the  proposal,  except  that  it  provides  an  example  of  10  percent  or  more  of  the 
employees  transferring  temporarily  among  the  facilities  in  a  year.    Further,  the  rule  does  not 
apply  to  ocean-going  vessels,  utilities  or  construction  industries. 

Union-Friendly  Rule  The  new  rule  would  only  apply  if  it  is  invoked  by  the  union. 
If  a  union  seeks  to  organize  multiple  facilities,  the  employer  is  precluded  from  using  the  rule 
to  limit  the  organizing  to  a  single  facility.    Similarly,  the  rule  could  not  be  invoked  in  an 
attempt  to  decertify  the  union  at  a  single  facility  where  the  employees  are  represented  in  a 
multifacility  bargaining  unit  even  if  there  is  strong  employee  support  at  the  facility  for 
getting  rid  of  the  union 

No  Administrative  Burden  Under  Current  Rules  Sometimes,  federal  agencies 
attempt  to  substitute  mechanical  rules  for  discretion  in  an  attempt  to  better  manage  their 
workload.    Yet,  the  Board  admits  that  its  actions  are  not  .spurred  by  an  unmanageable 
caseload  of  single-facility  cases.    Indeed,  a  National  Council  of  Chain  Restaurants  study  has 
shown  that,  during  the  past  15  years,  the  Board  has  averaged  only  four  cases  per  year 
involving  this  issue,  with  only  two  cases  per  year  in  the  past  four  years.    In  the  preamble  to 
the  regulations,  the  Gould  Board  candidly  acknowledges  that,  in  some  cases,  "the  enhanced 
individual  justice  of  adjudication"  will  be  sacrificed  in  the  interests  of  "the  clarity  and 
predictability  of  a  rule."    Thus,  the  Board  as  much  as  admits  that  some  cases  will  be  decided 
incorrectly  in  the  interests  of  what  former  NLRB  Chairman  James  Stephens  calls  "marginal 
economies  of  process." 

Who  Benefits?    In  view  of  the  scarcity  of  single-facility  cases,  one  must  question 
who  the  Board  thinks  would  benefit  from  a  remodelling  of  the  law  in  a  way  that  critical 
issues,  such  as  who  has  to  share  a  union  with  whom,  would  be  resolved,  in  the  words  of 
NLRB  Chairman  Gould  himself,  with  "a  calculator  and  an  odometer." 
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Statement  of  the 

National  Association  of  Chain  Drug  Stores 

to  the  Subcommittee  on  Regulation  and  Paperwork 

U.S.  House  of  Representatives 

March  7,  1996 


This  statement  is  filed  for  the  hearing  record  on  behalf  of  the  National  Association  of 
Chain  Drug  Stores  (NACDS).  It  conveys  the  NACDS'  concerns  related  to  the  National 
Labor  Relations  Board's  (NLRB)  proposed  rule  on  single  location  bargaining  units. 
A  copy  of  NACDS'  formal  comments  to  the  NLRB  is  attached  for  the  hearing  record. 

Founded  in  1933,  NACDS  includes  more  than  135  chain  companies  in  an  industry  that 
operates  over  30,000  retail  conraiunity  pharmacies.  Providing  practice  settings  for  over 
66,000  pharmacists,  chain  pharmacies  comprise  the  largest  component  of  pharmacy 
practice.  Chain  drug  stores  employ  over  600,000  workers  nationwide.  Forty-six  of  the 
nation's  largest  drug  store  chains  are  members,  and  over  two-thirds  of  NACDS 
membership  consists  of  chains  with  fewer  than  50  stores. 

The  proposed  rule  would  require,  except  in  "extraordinary  circumstances"  that  workers 
at  a  single  location  unit  would  be  eligible  to  engage  in  collective  bargaining  if  certain 
factors  are  met:  (1)  the  unit  has  15  or  more  employees;  (2)  no  other  unit  of  the 
employer  is  located  within  one  mile;  and  (3)  a  supervisor  is  present  on  a  regular  and 
substantial  basis. 

The  Board  maintains  the  rule  is  necessary  to  set  forth  "decisive  factors"  and  to  avoid 
confusion  "inherent"  in  case-by-case  adjudication.  The  Board  further  contends  that  the 
rule  is  necessary  to  reduce  litigation  costs  and  to  ensure  management  and  employees 
better  understand  the  law  to  improve  negotiations. 

NACDS  believes  the  proposed  rule  is  neither  necessary  nor  appropriate  and,  in  fact,  may 
lead  to  more  litigation  if  its  misguided  provisions  become  fmal. 

The  NLRB  justifies  its  proposed  rule  by  maintaining  it  will  reduce  litigation;  preserve 
NLRB's  resources;  and  clarify  public  confusion  related  to  single  unit  bargaining  units. 
Yet,  in  each  instance,  examination  of  the  evidence  fails  to  demonstrate  a  need  for  the 
rule. 

The  NLRB's  own  record  disputes  its  arguments  related  to  caseload  and  dwindling 
resources.  In  1981,  the  number  of  Regional  Director  decisions  was  1837.  By  1994,  that 
number  had  declined  by  41  percent  to  758.  In  1994,  the  Board  issued  45  decisions 
related  to  representation,  down  from  70  cases  in  1991.  Thus,  the  NLRB  clearly  is  not 
overwhehned  with  cases  demanding  attention  or  resources. 


155 


Page  Two 
March  7.  1996 


The  Board  maintains  that  the  new  rule  will  establish  "decisive  factors"  that  will  reduce 
the  time  and  cost  of  litigation  to  decide  specific  cases.  Yet,  standardization  and 
efficiency  should  not  become  the  Board's  goal  at  the  expense  of  fairness. 

We  believe  tliat  representation  decisions  should  be  based  on  the  facts  unique  to  the  case 
and  not  be  produced  on  an  assembly  line.  There  is  no  need  for  the  creation  of  a  rigid 
formula  for  resolving  these  issues,  especially  since  the  proposed  methods  have  little 
demonstrated  grounding  in  case  law.  We  believe  that  good  public  policy  should  be  based 
upon  evolving  precedents  that  recognize  that  businesses  operate  in  a  dynamic  --  not  static 
~  environment. 

We  believe  that  the  Board  should  continue  to  recognize  the  importance  of  "community 
of  interest"  factors  which  would  be  ignored  under  the  proposed  rule.  By  eliminating 
functional  integration,  centralized  control  over  operations,  permanent  transfers,  and 
bargaining  history  from  consideration,  the  Board  rejects  elements  that  could  be  vital  to 
sound  decisions. 

The  Board  ignores  advances  in  communications  and  technology  that  make  it  possible  for 
company  headquarters  to  assert  clear  and  decisive  control  over  even  the  most  remote 
single  unit.  As  we  stated  in  our  comments  to  the  NLRB,  its  indifference  to  these 
advances 

"...  as  a  material  way  in  which  employees  interact  with  supervision  and  with  each 
other  over  time  and  distance  threatens  to  make  the  PR  (proposed  rule)  a  quaint 
oddity  rather  than  a  relevant  tool  in  labor-management  relations". 

We  also  contend  that  the  arbitrary  establishment  of  the  "one  mile"  rule  of  separation  of 
units  cannot  be  supported.  It  disregards  the  Board's  own  precedents  in  which  geographic 
separation  has  been  of  little  significance. 

In  our  formal  comments  to  the  NLRB,  we  raised  several  other  issues  that  contribute  to 
our  opposition  to  the  rule.  These  points  reflect  inconsistencies  in  the  NLRB's  position 
and  its  abandonment  of  long-standing  precedents  and  traditional  findings. 

The  rule  is  unwise  and  unnecessary.  The  rationale  offered  in  its  support  cannot 
withstand  close  examination.    And  its  bias  in  favor  of  union  organization  is  obvious. 

In  conclusion,  NACDS,  representing  the  major  portion  of  the  Nation's  chain  drug  store 
industry  and  a  significant  component  of  its  retail  businesses,  believes  current  law 
provides  a  satisfactory  framework  for  single  unit  determinations.  We  oppose  the  NLRB's 
proposed  rule  and  urge  the  Board  to  withdraw  it. 
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Febmary  6,  1996 

VIA  FEDERAL  EXPRESS 

National  Labor  Relations  Board 
Office  of  the  Executive  Secretary 
1099  14th  Street.  Room  11600 
Washington,  D.C.  20570 

Re:  Response  of  the  National  Association  of  Chain  Drug  Stores 
("NACDS")  to  Notice  of  Proposed  Rulemaking  -- 
Appropriateness  of  Requested  Single  Location  Bargaining  Units 
In  Representation  Cases  (29  CFR  Part  103) 

Dear  Sirs: 

This  statement  is  submitted  on  behalf  of  the  National  Association  of  Chain  Drug 

Stores  ("NACDS")  in  response  to  the  National  Labor  Relations  Board's  Notice  of  Proposed 

Rulemaking  ("NPR"),  dated  September  22,  1995,  entitled,  "Appropriateness  of  requested  single 

location  bargaining  units  in  representation  cases."    For  the  reasons  discussed  below,  NACDS 

believes  the  proposal  is  ill-considered.    The  present  law,  generally  based  on  a  presumption  of 

single-location  appropriateness,  but  allowing  multi-location  units  upon  a  proper  showing  in  a 

particular  case,  long  has  provided  a  satisfactory  framework  for  the  Board  in  which  to  make  unit 

determinations  in  representation  cases.    The  proposed  rule  would  substitute  a  rigid  formula 

(despite  an  appearance  of  flexibility)  for  individualized  determinations,  using  a  number  of 

criteria  which  appear  to  have  no  real  support  in  Board  caselaw.   The  Board,  moreover,  has  not 

demonstrated  any  compelling  need  to  engage  in  this  regulatory  advennire. 
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The  NLRB  should  withdraw  the  proposed  rule  as  improvidently  issued. 


The  Nature  of  NACDS  and  its  Interest  in  the  Proposed  Rule 

NACDS  is  a  not-for-profit  international  organization,  headquartered  in 
Alexandria,  Virginia,  engaged  in  promoting  and  preserving  the  general  welfare  of  chain  drug 
stores,  their  employees  and  their  consumers.    In  furtherance  of  this  mission,  NACDS 
monitors  the  legislative  and  regulatory  activities  on  the  federal  and  state  levels  affecting  its 
constituents,  provides  information  and  comment  on  such  matters,  and  initiates  action  which, 
in  its  view,  best  serves  the  general  welfare  of  chain  drug  stores  and  their  employees. 

NACDS  currently  represents  160  national  and  international  chain  drug 
corporation  members,  including  135  in  the  United  States  operating  nearly  30,000  community 
pharmacies.    Forty-six  of  the  largest  drug  store  chains  in  this  country  are  members,  including 
all  the  chains  with  over  250  stores.    Members  include  supermarket  and  general  merchandise 
retail  chains  which  have  pharmacies  in  their  stores,  as  well  as  conventional  drug  store  chains. 
Over  two-thirds  of  NACDS's  membership  consists  of  chains  with  fewer  than  50  stores. 

Chain  drug  stores  including  NACDS  members,  employ  over  600,000  people 
nation-wide.  They  also  employ  approximately  65,000  pharmacists,  or  about  58%  of  the 
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113,000  that  practice  in  retail  pharmacy  settings.    Employees  of  some  members  are 
represented  by  unions,  while  employees  of  others  are  unrepresented.    In  some  instances, 
chains  are  completely  or  largely  organized;  in  others,  only  a  few  locations  have  collective 
bargaining  representatives.    Chain  drug  stores  have  frequently  been  parties  to  NLRB 
representation  cases.    Since  the  proposed  rule  could  seriously  affect  the  labor  and 
employment  relations  of  many  NACDS  members  (including  companies  only  some  of  whose 
stores  are  unionized)  by  disrupting  their  multi-location  administration  of  employment  policies 
and  practices,  NACDS  has  availed  itself  of  this  opportunity  to  respond  to  the  NPR. 

II. 
The  Proposed  Rule 

The  proposed  rule  applies  to  all  employers  over  which  the  NLRB  asserts 
jurisdiction,  except  public  utilities,  employers  engaged  primarily  in  the  construction  industry, 
and  employers  in  the  maritime  industry  in  regard  to  their  ocean-going  vessels.  Proposed  Rule 
["PR"],  29  CFR  §  103.40  (subd.  (a)).    It  would  require,  except  in  "extraordinary 
circumstances"  (not  defined,  although  one  example,  discussed  below,  is  provided  in  the  PR), 
that  an  unrepresented  single  location  unit  be  found  appropriate  for  collective  bargaining, 
provided:  (1)  that  15  or  more  employees  in  the  requested  unit  are  employed  at  that  location; 
(2)  that  no  other  location  of  the  employer  is  located  within  one  mile  of  the  requested 
location;  and,  (3)  that  a  supervisor  within  the  meaning  of  Section  2(11)  of  the  National  Labor 
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Relations  Act  ("NLRA")  is  present  at  the  requested  location  for  a  regular  and  substantial 
period.  Id.,  at  subd.  (b)(l)-(3).   Whenever  a  party,  first  through  an  offer  of  proof  and  then 
by  supporting  evidence,  establishes  that  an  extraordinary  circumstance  exists  or  where  an 
employer  falls  outside  the  rule  in  this  section,  the  Board  shall  determine  the  matter  through 
adjudication.  Id.  at  subd.  (c).    Finally,  the  PR  describes  only  one  kind  of  "extraordinary 
circumstance":  if  10  percent  or  more  of  the  unit  employees  have  been  temporarily  transferred 
to  other  facilities  of  the  employer  for  at  least  10  percent  of  their  time  during  the  12  month 
period  preceding  the  filing  of  a  petition  for  an  election  or,  where  no  such  petition  has  been 
filed,  during  the  12-month  period  preceding  either  the  demand  for  recognition  or  the  time 
when  a  bargaining  obligation  would  arise.    Id.  at  subd.  (d). 

According  to  the  Board  majority,  the  PR  is  necessary  to  set  forth  more  clearly 
the  "decisive  factors"  in  most  single  location  cases  and  to  avoid  the  "confusion  and 
uncertainty  inherent  in  the  current  approach"  of  case-by-case  adjudication.    NPR 
Supplementary  Information  Sec.  II. C.   It  would  eliminate  litigation  costs  and  time  currently 
and  unnecessarily  expended  which,  the  Board  says,  is  often  driven  by  the  parties'  attempts  to 
persuade  the  Board  that  facts  and  factors  exist  in  support  of  a  particular  result  or  by  the 
mistaken  belief  as  to  which  facts  or  factors  are  critical  for  a  finding  of  single  unit 
appropriateness.     The  Board  posits  that  the  PR  would  also  lead  to  more  stipulated  election 
agreements,  because  parties  would  better  understand  this  area  of  the  law  and  be  in  a  better 
position  to  negotiate  agreements.    Id. 
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NACDS  disagrees  that  a  rule  is  needed.   The  Board  has  not  made  a  clear 
showing  that  a  departure  from  its  present  case-by-case  approach  to  unit  determinations  is 
necessary  or  appropriate,  or  that  the  PR  would  cure  the  perceived  ills  of  the  present 
approach.    Indeed,  it  is  likely  to  open  new  vistas  of  contentiousness  and  litigation. 

m. 

The  Proposed  Rule  Is  Neither  Necessary  Nor  Appropriate 

The  Board  argues  that  its  proposed  rule  furthers  the  Agency's  goal  of  reducing 
"extensive  litigation"  with  "voluminous  transcripts"  detailing  "a  myriad  of  facts"  which 
consume  the  Board's  "limited  and  declining  resources"  in  deciding  routine  single  location 
cases.    NPR  at  Sec.  II.A.l.   The  Board's  own  statistics,  however,  suggest  that  this  concern 
may  be  overdramatized. 

A.        Representation  Cases  Do  Not  Pose  An  Undue  Burden  of  NLRB  Resources. 

The  number  of  representation  cases  resulting  in  Regional  Director  decisions 
has  declined  markedly  since  early  in  the  last  decade.   In  FY1981,  1837  Regional  Director 
decisions  were  issued  in  representation  and  deauthorization  cases.  56th  Ann.  Rep.  of  the 
NLRB  for  FY  1991,  at  19  (Chart  13)(1994).   By  FY  1994,  this  number  had  plummeted  to 
758,  or  a  little  more  than  41%  of  what  it  had  been  thirteen  years  earlier.    59th  Ann.  Rep.  of 
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the  NLRB  for  FY  1994,  at  19  (Chart  13)(1995). 


At  the  Board  level,  out  of  a  total  of  732  decisions  in  contested  cases  issued  in 
FY1994,  only  45  decisions  were  issued  in  representation  cases,  exclusive  of  the  161  decisions 
in  objections  and  challenges  cases  and  5  decisions  in  unit  clarification  cases.    59th  Ann. 
Rep.,  at  16-17.    Only  three  years  before,  the  Board  decided  a  total  of  1066  contested  cases 
of  all  types,  of  which  70  were  representation  case  decisions,  exclusive  of  216  decisions  in 
objections  and  challenges  cases,  6  in  unit  clarification  cases  and  two  in  deauthorization  cases. 
56th  Ann.  Rep.  at  16-17.   Therefore,  at  best,  only  some  of  these  45  and  70  representation 
cases  decisions,  respectively,  might  have  involved  single-location  unit  issues.    (The  Board 
cites  no  statistics  on  the  number  of  cases  addressing  the  issue  covered  by  the  PR  to  suggest 
otherwise.    NPR  See  II.  A. 3.)  Eighty  percent  of  Board  elections  are  held  pursuant  to 
stipulation  and  consent.   Id. 

It  appears,  therefore,  that  single/multiple  location  unit  determinations  in 
representation  cases  do  not  represent  a  major  part  of  the  work  of  the  Board  or  its  regional 
directors.    Indeed,  representation  case  filings  now  constitute  only  approximately  15%  of  the 
Board's  intake,  compared  to  approximately  75%  of  its  intake  fifty  years  ago.   59th  Ann. 
Rep.  at  21  (Chart  15).     Considering  that  representation  case  procedures  are  central  to  the 
Act,  surely  the  Board  cannot  begrudge  whatever  incremental  increase  in  time  and  effort  "the 
enhanced  individual  justice  of  adjudication"  would  accord  parties  in  this  small  and 
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diminishing  category  of  cases.  See  NPR  Sec.  II.A.l.   Adherence  to  the  current  method  of 
unit  determination  would  not  squander  the  Board's  resources. 


B.         Representation  Case  Decisions  Are  Supposed  To  Be  Individualized 

Determinations. 


NACDS  also  shares  the  concerns  expressed  by  other  respondents  to  the 
Advance  Notice  of  Proposed  Rulemaking.   See  NPR  Sec. II.  A.   It  agrees  with  most 
respondents  that  all  factors  now  employed  should  be  retained  in  the  adjudication  of  cases. 
The  Board  complains  that  these  factors  are  imprecise  and  vague.    NPR  at  Sec. II. A. 2. 
However,  "unit  determinations  are  dependent  on  slight  variations  of  facts,  [so]  the  Board 
decides  each  case  on  an  ad  hoc  basis,  and  it  is  not  strictly  bound  by  its  prior  decisions." 
NLRB  V.  Carson  Cable  TV.  795  F.2d  879,  885  (9th  Cir.  1986),  123  LRRM  2225,  2229. 
"Each  decision  ultimately  rests  on  the  particular  circumstances  of  that  unique  case."    Id. 
"[M]echanistic  formulas  should  be  avoided  and  the  facts  of  every  case  should  be 
independently  scrutinized."  Caron  International.  Inc..  222  NLRB  508,  509  n.9  (1976) 
(Member  Penello).  Therefore,  unit  issues,  including  the  question  of  how  many  locations 
should  be  included  in  the  unit,  are  supposed  to  be  decided  by  "custom-tailored"  rather  than 
by  "off-the-rack"  solutions.    The  factors  to  be  applied  are  not  imprecise  and  vague,  but 
responsive  to  subtleties  and  shadings  of  the  facts  and  crafted  to  better  fit  the  circumstances  of 
the  case. 
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C.        The  Board's  Current  Adjudicatory  Approach  Is  Appropriate  And  Workable. 

The  Board's  reference  to  The  Developing  Labor  Law'  to  show  that  the  single 
location  unit  issue  "has  arisen  with  some  frequency,"  and  therefore  should  be  addressed  by  a 
rule,  hardly  aids  in  its  argument.  Id.  The  pages  cited  demonstrate  that  the  Board  has  dealt 
with  the  single-location  unit  issue  satisfactorily  by  "embrac[ing]  a  slowly  evolving  pattern  of 
presumptions  in  favor  of  single-plant  units  in  various  industries"  which  has  become  a 
"general  policy."  Id.  at  468,  472.^  Ultimately,  we  are  left  with  little  more  than  the  Board's 
desire  to  engage  in  rulemaking  as  justification  for  this  exercise.    Id. 


The  Board's  Response  To  Charges  That  Its  PR  Leeislates  "Extent  of 
Organization"  Unit  Determinations  Is  Weakened  By  The  PR's  Lack  of 
Justification. 


Naturally,  this  apparent  lack  of  real  need  for  rulemaking  has  caused  a  number 
of  commentators  to  posit  that  the  proposed  rule  is  simply  a  means  of  stimulating  union 
organizing.    NPR  Sec.  II. A. 5.   The  Board  seeks  to  deflect  this  criticism  by  stating  that  a 
major  purpose  of  the  Act  is  to  encourage  collective  bargaining.    Id.   That  may  be,  but  the 


'P.  Hardin,  The  Developing  Ubor  Law,  468-72  (3d  ed.  1992) 

^However,  the  same  source  notes  that  the  presumption  may  be  rebutted  upon  a  showing, 
inter  alia,  of  "centralized  control"  and  "centralized  management  of  labor  relations."  Id.  at  470 
n.ll8,  citing  Charette  Drafting  Supplies  Corp..  275  NLRB  1294  (1985),  Ohio  Vallev 
Supermarkets.  269  NLRB  353  (1984),  and  Schnitzler  &  Giovanetti,  "Retail  Stores,"  in 
Appropriate  Units  for  Collective  Bargaining,  120-27  (P.  Nash  &  G.  Blake  eds.  1979). 
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Act  also  makes  clear  that  unit  determinations  should  not  be  based  solely  on  the  extent  of 
organization.    Sec.  9(c)(5).   Where,  as  here,  the  common  law  approach  has  worked  well 
over  many  years,  without  drawing  significant  criticism  from  affected  parties,  one  may  indeed 
question  whether  the  central  purpose  of  these  proceedings  is  not  simply  to  create  a  rule  of 
substantive  law  so  as  to  assure  in  ahnost  every  case  that  an  appropriate  unit  will  conform  to  a 
union's  extent  of  organization. 

Thus,  NACDS  views  many  of  the  criticisms  of  this  proposed  rulemaking  as 
valid.   As  we  describe  below,  moreover,  the  PR  is  flawed  in  its  premises  and  provisions. 


IV. 

The  Board's  Rejection  of  Certain  Community  of  Interest  Factors  As 
'Immaterial"  In  Unit  Determinations  Is  Inconsistent  With  Its  Precedents 


The  Board  seeks  to  support  its  PR  by  eliminating  many  of  its  traditional 
community  of  interest  factors  from  consideration  in  determining  the  appropriateness  of  a 
single  location  unit.   These  traditional  factors  were  identified  in  Cornell  University.  183 
NLRB  329  (1970): 

In  determining  whether  a  particular  group  of  employees 
constitutes  an  appropriate  unit  for  bargaining  where  an  employer 
operates  a  number  of  facilities,  the  Board  considers  such  factors 
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as  prior  bargaining  history,  centralization  of  management 
particularly  in  regard  to  labor  relations,  extent  of  employee 
interchange,  degrees  of  interdependence  or  autonomy  of  the 
plants,  differences  or  similarities  in  skills  and  functions  of  the 
employees,  and  geographical  location  of  the  facilities  in  relation 
to  each  other. 

Id.  at  330  (footnote  omitted);   Queen  City  Distributing  Co..  Inc..  t/a  Sol's.  272  NLRB  621 
(1984);  see   NPR  Sec.  II.B.l.a.,  citing  J  &  L  Plate.  310  NLRB  429  (1993);  see  also,  Staten 
Island  University  Hospital  v.  NLRB.  24  F.3d  450  (2d  Cir.  1994). 

The  Board's  PR,  however,  would  eliminate  functional  integration,  centralized 
control  over  the  conduct  of  operations,  permanent  transfers  and  bargaining  history  from  any 
consideration.  NPR  Sec.  III.B.l.b.2.-6.  The  Board  argues  that  these  factors,  when 
considered,  are  generally  supported  by  other  factors  that  are  taken  into  account  by  the  PR, 
and  therefore,  are  really  inconsequential.    Id. 


A.        The  Board  Should  Give  Appropriate  Weight  To  Its  So-Called  "Non-Material" 
Factors.  Rather  Than  Discard  Them. 


There  are  several  problems  with  the  Board's  approach.    For  one,  the  Board's 
professed  failure  to  give  appropriate  weight  or  independence  to  these  factors  in  its  decisions 
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is  not  the  fault  of  the  community  of  interest  rationale.    Nor  is  it  a  reason  for  abandoning  that 
rationale  now.    Rather,  if,  in  fact,  the  Board  has  subordinated  these  factors  in  the  past,  the 
Board  should  reaffirm  them  now  and  accord  them  greater  significance  in  its  decisions. 


B.         Board  Law  Has  Recognized  The  Importance  of  "Non-Materiar  Factors  In 
Single  Location  Unit  Cases. 


Another  problem  with  the  NPR  is  that  the  Board  seems  to  have  minimized  the 
importance  it  has  actually  given  to  these  factors  in  its  decisions.   In  particular,  integration  of 
operations   and  centralized  control  of  day-to-day  operations  and  employee/labor  relations  has 
figured  prominently  in  the  NLRB's  cases  rejecting  the  single-location  unit  presumption.   See, 
e.g..   Gray  Drug  Stores.  197  NLRB  924,  925  (1972)(centralized  control  of  personnel,  labor 
relations  and  merchandising,  together  with  the  extensive  role  of  the  district  manager  in 
day-to-day  operations  of  the  stores  makes  single  location  unit  inappropriate);  U- Wanna  Wash 
Frocks.  Inc..  203  NLRB  174,  175  (1973)(single  plant  manufacturing  unit  inappropriate 
where  centralized  administration  was  evident);   National  Telephone  Company.  Inc..  215 
NLRB  176,  178  (1974)(bargaining  unit  limited  to  a  single  branch  inappropriate  where  wage 
increase  and  key  personnel  decisions  are  made  effectively  at  the  divisional  level);  Caron 
International,  supra,  at  509  (three-plant  statewide  unit  rather  than  single  plant  unit 
appropriate  where  extensive  operation  and  product  integration  and  centralized  control  of 
labor  relations  are  found);   Super  X  Drugs  of  Illinois.  233  NLRB  1114  (1977)(  single 
location  unit  inappropriate  where  district  manager  or  supervisor  has  final  decision-making 
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auihority  in  disciplinary  actions  and  approval  must  be  received  from  central  management  to 
grant  store  employees'  leaves,  vacations,  promotions  and  pay  increases);    Alma  Plastics 
Company.  265  NLRB  479,  480  (1982)(single  plant  unit  inappropriate  in  view  of  centralized 
personnel  administration  for  two  plants  and  centralized  labor  relations  policy  on  a  day-to-day 
basis);    Nakash.  Inc..  a  Subsidiary  of  Famous  Horse.  Inc..  d/b/a/  V.I.M.  Jeans.  271  NLRB 
1408,  1410  (1984)  (single  retail  store  unit  inappropriate  where  all  metropolitan  stores 
experience  a  high  degree  of  centralization  and  the  store  manager's  authority  is  tightly 
circumscribed);  Sol's,  supra,  at  621-622  (presumption  favoring  single-location  unit  overcome 
by  highly  centralized  control  over  the  employer's  daily  operations  and  labor 
relations/personnel  matters);  Eastman  Interiors.  Inc.  d/b/a/  Eastman  West.  273  NLRB  610, 
612  (1984)(high]y  interdependent  nature  of  the  employer's  operational  structure  compels  the 
conclusion  that  a  separate  warehouse  unit  is  inappropriate  and  that  only  a  wall-to-wall 
multifacility  unit  is  appropriate);   Globe  Furniture  Rentals.  Inc..  298  NLRB  288 
(1990)(single  location  rejected  in  favor  of  multi-store  unit  where  employer's  operations  are 
highly  integrated  and  administratively  centralized);   Brattleboro  Retreat.  310  NLRB  615,  619 
(1993)  (presumption  of  single-unit  appropriateness  can  be  overcome  by  functional  integration 
sufficient  to  negate  the  separate  identity  of  the  single  facility  unit;  total  administrative 
centralization,  including  central  administration  of  labor  relations  policies  and  programs, 
present);    Neodata   Product/Distribution.  Inc..  312  NLRB  987,  988-989  (1993)(Regional 
Director  failed  to  give  sufficient  consideration  to  the  close  functional  integration  of  two 
plants  that  effectively  operate  as  a  single  unit  in  directing  election  at  single  facility).  See  also 
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Memorandum  to  the  Board  from  Member  James  M.  Stephens  Regarding  Single  Facility 
Presumption  -  Proposed  Rule,  dated  August  25,  1995,  published  in  [19951  Daily  Labor 
Report  (BNA),  No.  198,  E-6,  E-7-E-8  (October  13,  1995)  ("Stephens  Memorandum") 
(chiding  the  Board  for  being  "somewhat  selective"  in  identifying  so-called  material  factors  in 
Board  determinations). 

The  Board  treats  dismissively  the  integration  of  operations  brought  about  by 
modem  technology.    NPR  Sec.  in.B.l.b.2.   Yet,  video  conferencing,  wide-area  networks, 
E-mail,  telefaxes,  long-distance  teleconferencing,  modems,  same-day  and  overnight  delivery 
systems,  and  other  similar  advances  in  today's  business,  often  used  in  combination, 
increasingly  enable  employees  and  managers  to  communicate  as  effectively  -  some  would 
argue  more  effectively  -  as  they  would  in  face-to-face  conversation.  Television  cameras  and 
microphones  are  now  becoming  available  on  personal  computers  to  allow  users  to  transmit 
voice  and  visual  images.    The  impact  of  the  Internet  and  World-Wide  Web  on  commercial 
activities  is  still  to  be  fully  explored.   The  Board's  unwillingness  to  consider  this  accelerating 
technology  as  material  to  the  way  in  which  employees  interact  with  supervision  and  with 
each  other  over  time  and  distance  threatens  to  make  the  PR  a  quaint  oddity  rather  than  a 
relevant  tool  in  ordering  labor-management  relations.    Cf.   Genuine  Parts  Co.  d/b/a  Napa 
Columbus  Distribution  and  Automotive  Parts  Co..  269  NLRB  1052,  1054  (1984)  ("All  the 
local  stores  are  linked  by  the  Computerized  Total  Automotive  Management  Systems....") 
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The  Board's  haste  to  write  off  the  significance  of  permanent  transfers  also 
gives  us  pause.    NPR  Sec.  III.B.l.b.5.    A  number  of  it*  cases  have  relied  on  this  factor, 
alone  or  together  with  temporary  transfers,  in  refusing  petitions  for  single  location  units. 
Also,  permanent  transfers  do  not  necessarily  occur  for  the  convenience  of  the  employee 
involved,  as  the  Board  suggests.  See,  e.g.,  Eastman  West,  supra,  at  613  (single-location 
presumption  rebutted  by  frequent  temporary  and  permanent  transfers  of  sales  employees 
among  nine  facilities);  Globe  Furniture  Rentals,  supra,  at  290  (finding  that  the  degree  of 
employer-requested  interchange,  temporary  as  well  as  permanent,  among  employees  at  all 
five  facilities  supports  the  employer's  position  that  a  single-location  unit  is  inappropriate); 
Neodata  Product/Distribution.  Inc..  supra,  at  988  (that  job  vacancies  were  posted  at  two 
facilities  and  employees  at  both  locations  could  bid  on  the  posted  jobs  and  transfer  from  one 
location  to  another  deemed  significant  in  finding  multi-location  unit  appropriate). 

Thus,  without  exhausting  all  the  factors  the  Board  seeks  to  dispense  with,  it 
appears  that  its  classification  of  certain  factors  as  "non-material"  finds  at  best  dubious 
support  in  the  caselaw.    In  these  circumstances,  there  is  no  real  justification  for  the  Board's 
action.   As  we  show  below,  moreover,  the  Board's  selection  of  certain  criteria  as  being 
"material"  for  assessing  the  appropriateness  of  a  single  location  unit  is  also  open  to  criticism. 
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The  "Material  Factors"  As  Described  In  The  Proposed 

Rule  Are  Arbitrary  And  Inappropriate  For  Making 

Single-Location  Unit  Determinations 


The  PR  has  selected  several  criteria  for  applying  the  presumption  of  single  unit 
appropriateness.    Two  of  them  are:    (I)  that  no  other  employer  location  is  located  within  one 
mile  of  the  requested  location;  and  (2)  that  a  staujtory  supervisor  is  present  at  the  location  for 
a  regular  and  substantial  period.  PR  Sec.  2  (proposed  29  CFR  §103.40  (b)(2)-(3)).  These 
proposed  criteria  are  arbitrary;'   As  written,  they  have  no  support  in  NLRB  precedent. 
Their  application  here  raises  profound  questions  as  to  whether  the  PR  reflects  "true" 
representation  case  law,  as  claimed  by  the  Board,  or  even  a  logical  extension  of  that  law. 
Furthermore,  the  Board's  standard  for  employee  interchange  in  order  to  overcome  the  single 
location  presumption  is  also  artificial,  and  without  support  in  the  law. 

A.        Geographical  Separation 

Geographical  separation  of  facilities  also  has  been  cited  as  a  factor  in 
determining  the  appropriateness  of  a  single-location  unit.    The  Board  reconunends  that  a 
one-mile  radius  be  placed  on  the  separation  of  facilities  for  purposes  of  the  PR.     See  NPR 


'The  PR  also  provides  that  the  rule  will  apply  only  when  there  are  15  or  more  employees. 
Id.,  §  103.40(b)(1).  This  aspect  of  the  rule  is  also  arbitrary,  as  the  Board  as  much  as  concedes 
by  hinting  at  the  possibility  of  reducing  the  threshold  number. 
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Sec.  m.B.l.c.3. 


Here,  too,  the  Board  concedes  it  is  drawing  a  line  for  the  sake  of  having  a 
rule.  It  makes  no  claim  to  distilling  some  historically  objective  standard    from  its  experience 
in  representation  cases  or  to  applying  its  "expertise"  to  divine  a  proper  geographical 
criterion.    In  truth,  the  PR  has  no  experiential  or  logical  basis.  "The  line  must  be  drawn 
somewhere,"  the  NLRB  explains,  adding,  "There  is  no  logically  compelling  ascertainable 
optimum  distance  for  a  rule  since  single-location  decisions  do  not  precisely  correlate  with 
mileage."    Id.   While  the  Board  goes  on  to  state  that  even  establishments  less  than  one  mile 
from  each  other  may  constitute  appropriate  units,  it  ignores  completely  the  fact  that  it  has 
frequently  found  single  location  units  inappropriate  where  the  separation  of  facilities  is  far 
greater  than  one  mile.   See,  e.g.,  Barber-Cohnan  Co..  130  NLRB  478,  479  (1961)(single 
plant  unit  inappropriate  despite  43 -mile  separation  of  one  plant  from  other  locations);     ITT 
Continental  Baking  Co..  Inc..  231  NLRB  326,  328  (1977)(single-store  unit  inappropriate 
where  five  other  locations  were  located  within  three,  six,  eight,  twelve  and  fifteen  miles); 
Cornell  Universitv.  supra,  at  336  (ILR  School  extension  office  in  New  York  City 
inappropriate  single  location  unit  although  located  280  miles  from  Ithaca  campus  where 
School  was  located;  statewide  unit  of  nonprofessional  personnel  found  only  unit  appropriate); 
Orkin  Exterminating  Co..  Inc..  258  NLRB  771,  774  (1981)(single  location  unit  rejected, 
despite  fact  that  petitioned  for  branch  was  between  55  and  190  miles  from  other  branches, 
and  distance  from  district  office  to  branches  ranged  from  approximately  50  to  230  miles); 
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Columbia  University.  222  NLRB  309,  310  (1976)(treasurer's  office  located  10  miles  away  in 
same  city  as  university  included  in  multi-location  unit  with  university  clerical  employees); 
Caron  International,  supra  (three  plants  located  within  a  25-mile  radius  included  in  an 
appropriate  multi-location  unit);  Sol's,  supra,  at  621  (single  location  unit  inappropriate 
although  stores  were  as  far  as  29  miles  from  each  other);  Globe  Furniture  Rentals,  supra,  at 
288  (single  location  unit  inappropriate  although  employer's  stores  were  from  five  to  25  miles 
apart);    Eastman  West,  supra,  at  610  (single  location  unit  rejected  where  all  but  one  reuil 
outlets  were  within  a  radius  of  20  miles.)  See  Stephens  Memorandum,  supra  at  E-8,  E-9. 

In  fact,  geographical  separation  has  had  little  independent  significance  in  Board 
decisions.    As  stated  in  National  Telephone  Companv.  Inc..  215  NLRB  176  (1974),  where 
the  Board  rejected  a  bargaining  unit  limited  to  a  single  branch  of  an  interconnect  company  in 
favor  of  a  divisional  multi-location,  mold-state  unit,  spanning  distances  of  up  to  ahnost  400 
miles: 

This  Board  ...  has  not  held  that  geography  should  or  can  be 
the  controlling  factor  in  making  unit  determinations.    And  when, 
as  here,  all  the  other  factors  which  we  customarily  consider 
militate  against  a  single  branch  unit,  we  do  not  deem  it  proper 
to  give  geography  controlling  significance. 
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Id.  at  178  (footnote  omitted).*  In  essence.  "[r]elative  distance  can  only  be  a  secondary 
indication  with  respect  to  separate  community  of  interest,  and  has  no  significance  unless  it 
reflects  the  primary  factors,  such  as  degree  of  autonomy  possessed  by  the  plant  manager." 
Alma  Plastics  Company,  supra,  at  481  (Member  Jenkins,  dissenting  from  the  majority's 
rejection  of  a  single-facility  unit,  where  a  second  facility  was  only  800  feet  away).   See 
Caron  International,  supra,  at  508  (".  .  .  the  25-inilc  radius  does  not  interfere  with  this 
[functional]  integration  [of  plant  operations.]");  Courier  Dispatch  Group.  Inc..  311  NLRB 
728,  732  (1993)(affirming  a  regional  director's  decision  holding  that  "While  geographic 
proximity  is  not  the  controlling  factor  especially  in  view  of  the  nature  of  the  employer's 
operation,  ...  it  gains  significance  when  other  factors  also  suggest  the  appropriateness  of  a 
single  location  unit.  ..."). 

In  the  absence  of  any  jurisprudential  basis  for  picsuming  that  unless  two 
facilities  are  separated  by  a  distance  of  one  mile  or  less  they  must  be  presumed  to  be 
irvdividually  appropriate  units,  and  since  the  Board  has  affirmatively  recognized  that  distance 
alone  cannot  be  a  determinant  of  single-location  unit  appropriateness,  there  is  no  support  for 


^Although  the  PR  expressly  exempts  public  utilities  from  the  application  of  the 
single-location  unit  presumption,  the  Board  in  National  Telephone  made  clear  that  it  was  not 
treating  the  interconnect  industry  as  directly  parallel  to  the  utility  industry  and  governed  by  all 
precedents  developed  in  that  industry  to  reach  this  conclusion.  Rather,  its  conclusion  was  based 
on  the  application  of  traditional  community-of-interest  considerations.    Id.  and  n.4. 
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this  standard  in  the  PR.'  Indeed,  NACDS  questions  how  the  Board  could  have  concluded 
even  under  its  own  analytical  framework  that  distance  between  locations  was  a  "material 
factor."    Like  the  factors  it  dubs  "non-material,"  geographical  separation  has  "not  been 
determinative  in  deciding  single  location  cases,  but,  at  best,  [has]  been  used  as  secondary, 
bolstering  rationale."   NPR  Sec.  III.B.l.b.7.  The  inclusion  of  this  factor  in  the  PR  only 
demonstrates  the  inconsistency  of  the  Board's  position. 

B.         Local  Autonomy 

"Local  autonomy"  is  a  second  "material"  factor  discussed  by  the  Board  in 
support  of  the  PR.    NPR  Sec.  III.B.l.c.4.   NACDS  agrees  that  this  factor  has  been  relevant 
in  NLRB  decisions.    Unfortunately,  local  autonomy  is  not  the  criterion  employed  in  the  PR. 
There,  the  standard  used  is  that  a  supervisor  within  the  meaning  of  Section  2(11)  of  the  Act 
is  present  at  the  requested  location  for  a  regular  and  substantial  period  of  time.  PR  Sec.  2 
(29  U.S.C.  §103.40  (b)(3)). 

There  is  a  world  of  difference  between  "local  autonomy"  and  the  mere 
presence  of  a  statutory  supervisor.    Under  section  2(11),  if  an  individual  has  the  authority,  in 


'We  note,  as  well,  that  the  significance,  if  any,  of  geographical  separation  upon  community 
of  interest  can  depend  as  much  upon  the  environment  of  the  facility  as  mere  distance.  Facilities 
in  rural,  sparsely  populated  areas  that  are  ten  miles  apart  may  be  as  accessible  to  each  other  as 
those  in  densely  inhabited  urban  areas  which  are  a  mile  apart. 
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the  interest  of  the  employer,  to  hire,  transfer,  suspend,  lay  off,  recall,  promote,  discharge, 
assign,  reward  or  discipline  other  employees,  or  responsibly  to  direct  them,  or  to  adjust  their 
grievances,  or  effectively  to  recommend  such  action,  and  that  action  requires  the  use  of 
independent  judgment,  and  is  not  merely  routine,  the  person  is  a  supervisor.    In  fact, 
possession  of  any  one  of  these  powers  establishes  supervisory  status,  since  the  section  is  to 
be  read  in  the  disjunctive.   Flexi- Van  Corp..  228  NLRB  9f|6,  960  (1977);  Ohio  Power  Co. 
V.  NLRB.  176  F.2d  385  (6th  Cir.),  cert,  denied.  338  U.S   899  (1949).   Thus,  an  individual 
having  the  authority  only  to  effectively  recommend  one  of  these  personnel  actions  (for 
example,  to  effectively  recommend  assignments)  may  be  a  supervisor.    This  authority,  no 
matter  how  frequently  exercised,  however,  will  not  invest  its  holder  or  the  location  from 
which  s/he  operates  with  functional  local  autonomy  of  any  substance. 

Board  decisions  rejecting  the  single-location  presumption  have  recognized  that 
the  presence  of  a  person  with  supervisory  status  is  not  the  touchstone  of  local  autonomy. 
See,  e.g.,  Globe  Furniture  Rentals,  supra,  at  289-290  ("...  local  store  managers  possess 
authority  over  routine  day-to-day  operations  of  the  facilities  they  manage,  but  they  lack 
substantial  autonomy  regarding  labor  relations  and  personnel  policies  and  procedures.  .  . 
Indeed,  at  best,  the  facts  demonstrate  that  the  store  managers  are  stamtory  supervisors  under 
Section  2(11)  of  the  Act.");  Caron  International,  supra,  at  599  ("Although  the  line  managers 
at  the  various  plants  administer  day-to-day  problems,  the  personnel  department  ...  closely 
reviews  all  these  decisions  and  establishes  and  administers  any  change  in  personnel  policy  or 
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procedure  at  the  three  plants.");  Eastman  West,  supra,  at  612  (although  store  managers  could 
determine  schedules  of  sales  employees  and  grant  them  time  off,  and  despite  the  fact  that 
they  apparently  participated  in  hiring  decisions,  the  Board  found  that  control  over  personnel 
matters  was  highly  centralized);  Neodata  Product/Distribution,  supra,  at  989  ("While  plant 
managers  at  each  facility  retain  some  degree  of  autonomy,  they  are  also  constrained  in  a 
number  of  significant  respects  by  the  controls  imposed  by  headquarters.").   See  Stephens 
Memorandum,  supra  at  E-7,  E-8. 

The  PR,  then,  does  not  reflect  the  appropriate  inquiry  which  the  Board  is 
obliged  to  make  with  respect  to  the  autonomy  of  individual  locations.   The  PR  would 
mandate  a  standard  which  would  not  reflect  local  autonomy  at  all.  but  would  merely  make 
the  supervisory  stams  of  one  employee  tantamount  to  functional  autonomy  of  the 
esublishment.   This  is  a  false  equivalent.   The  deuiled  factual  inquiry  necessary  for  this  kind 
of  decision-making  cannot  be  jettisoned  in  a  quest  for  simplicity. 

C.        Temporarv  Interchange  of  Employees 

The  temporary  interchange  of  employees  as  a  factor  in  overcoming  the 
presumption  of  a  single-location  unit  is  hardly  remarkable.*  However,  there  is  no  precedent 


*But  see  V.I.  M.  Jeans,  supra,  at  1409,  where  a  city-wide  unit  of  reuil  stores  was  found 
appropriate  despite  the  lack  of  evidence  of  substantial  employee  interchange,  although  some 
transfers  occurred. 


Jackson,  Lewis,  Schxitzler  &  Krupman 


177 


National  Labor  Relations  Board  February  6,  1996 

Page  -22- 

for  requiring  a   level  of  interchange  measured  by  a  fixed  percentage  of  the  number  of 
employees  working  at  the  location  and  a  fixed  percentage  of  their  hours  spent  in  other 
locations  over  the  period  of  a  year.    Indeed,  the  Board  notes  that  although  the  International 
Brotherhood  of  Teamsters  proposed  increasing  the  threshold  from  10  percent  to  25  percent, 
allegedly  to  be  "more  consistent  with  Board  precedent, "  the  Union  had  "cited  no  cases  for 
this  assertion."    NPR  Sec.  III. B.C. 2.  The  Board  states,  however,  that  if  there  is  to  be  a  rule, 
there  must  be  a  standard  against  which  the  amount  of  interchange  must  be  judged.    Id. 

Creating  a  standard  in  order  to  justify  the  promulgation  of  a  rule  seems  a 
peculiar  way  of  advancing  the  state  of  the  law.    In  any  event,  NACDS  opposes  any  such 
rigid,  arbitrary  criterion.    What  is  significant  employee  interchange  to  one  enterprise  may  be 
trifling  to  another.     An  employer  that  has  relatively  low  rates  of  employee  interchange  may 
have  other  characteristics,  such  as  lack  of  real  autonomy  in  personnel  matters  on  the  store 
level,  which  nevertheless  demonstrate  that  a  single  location  would  be  inappropriate  for 
bargaining.    Board  cases  have  wisely  avoided  any  mechanical  formula  for  evaluating 
interchange  in  assessing  single-  and  multi-location  issues. 

The  PR's  mathematical  formula  has  an  inherent  adverse  impact  on  smaller 
facilities  and  those  with  fewer  pan-time  employees.    Locations  employing  large  numbers  of 
part-time  personnel  on  several  shifts  will  tend  to  meet  the  threshold  with  greater  frequency 
than  will  small  establishments  employing,  for  example,  fifteen  employees  (the  minimum 
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number  proposed  for  invoicing  the  rule)  on  a  single  shift.    A  retail  store  employing  150 
employees,  most  of  whom  work  only  20  hours  per  week,  may  readily  transfer  15  employees 
on  average   for  two  or  three  hours  each  in  its  normal  operation.     Yet,  under  the  PR,  the 
transfer  of  even  one  employee  from  the  small  location  for  all  or  most  of  that  person's  shift 
will  not  suffice,  even  though,  by  any  common-sensical  measure,  it  would  constimte 
substantial  interchange  in  the  circumstances. 

The  interchange  requirement  also  appears  to  favor  established  facilities  over 
those  recently  opened  in  rebutting  the  presumption.    This  results  from  the  PR's  use  of  a 
one-year  period  from  the  filing  of  a  petition  in  which  to  measure  interchange.   A  store  which 
has  been  in  business  for  at  least  a  year  has  had  an  opportunity  to  establish  a  track  record.    A 
newly  opened  facility  will  have  had  little  or  no  temporary  interchange.    In  a  case-by -case 
adjudicatory  approach  to  unit  determinations,  the  issue  of  interchange  could  simply  be 
discounted,  projections  could  be  made  from  partial  data  after  several  months,  or  perhaps,  the 
experftnce  of  other  facilities  of  the  employer  could  be  used  to  predict  what  was  likely  to 
happen  at  the  new  location.    Under  the  PR,  however,  there  is  no  apparent  flexibility.   There 
would  be  little  chance  for  the  employer  at  a  new  location  to  overcome  the  presumption.    To 
allow  determinations  of  unit  appropriateness  to  mm  on  such  fortuitous  circumstances  is 
hardly  compatible  with  the  reasoned  administration  of  the  Act. 

Thus,  the  PR  as  it  affects  employee  interchange  suffers  from  defects  which 
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also  plague  other  provisions.    It  is  arbitrary  and  unfair.    Furthermore,  the  Board  should  not 
seek  to  change  the  law  under  the  guise  of  simplifying  it. 

VI. 

Conclusion 

The  PR  is  unwise  and  unnecessary.    The  Board's  resources  are  not  taxed  by 
representation  cases,  which  now  account  for  a  minority  of  the  agency's  business.    It  can  well 
manage  the  contested  representation  cases  which  come  before  it.    Furthermore,  there  is 
nothing  demonstrably  bad  about  the  Board's  current  analysis  in  single-location  bargaining 
unit  cases.    Applying  traditional  community  of  interest  factors  to  a  presimiption  of 
single-location  appropriateness,  the  Board  has  developed  a  body  of  caselaw  which  more  than 
adequately  informs  parties  of  the  guidelines  to  be  used  and  their  application  by  the  Board, 
while  giving  the  NLRB  the  necessary  flexibility  to  fashion  a  result  suitable  for  the  particular 
case. 

While  there  is  little  cause  for  complaint  with  the  status  quo,  there  is  a  great 
deal  to  object  to  in  the  PR.    On  the  one  hand,  the  Board  seeks  to  dispense  with  traditional 
community  of  interest  factors  it  contends  are  "not  material,"  but  which  its  cases  say 
otherwise.    On  the  other,  it  seeks  to  limit  its  inquiry  to  a  few  so-called  "material"  factors,  at 
least  one  of  which  (geographical  separation)  appears  to  be  of  no  unique  importance,  while  the 
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others  have  been  recast  as  rigid  rules,  without  support  in  law  and  logic. 

We  note,  as  well,  that  the  PR  is  likely  to  spawn  as  much  litigation  as  the 
Board  represents  it  will  avoid.   The  10  percent  calculation  for  temporary  employee 
interchange,  the  calculation  of  distances  between  facilities,  and  that  hardy  perennial, 
supervisory  status  (an  issue  which  will  be  even  more  hotly  contested  if  a  fmding  of  local 
autonomy  hinges  on  the  outcome),  are  all  fertile  topics  for  litigation  ~  unless,  of  course,  the 
Board  pretermits  such  proceedings  by  rejecting  offers  of  proof  and  supporting  tenders  of 
evidence.    But  this  will  only  increase  the  number  of  cases  that  wind  up  in  the  courts  of 
appeals.    Although  the  courts  generally  have  been  deferential  to  the  Board  in  representation 
questions,  they  may  be  less  willing  where  the  Board  substitutes  rigid,  non-empiricaUy  based 
standards  for  a  careful  analysis  of  the  facts  under  tested  guidelines.    NACDS  believes  the 
Board's  outlook  on  litigation  avoidance  is  unrealistically  rosy. 

With  no  good  reason  for  imposing  a  rule,  the  Agency's  motives  will  be 
questioned.    To  many,  it  will  appear  that  the  PR  is  a  transparent  effort  to  tailor  bargaining 
units  to  the  extent  of  union  organization,  which,  of  course,  is  prohibited.   The  PR  will  make 
it  much  more  difficult  for  employers  to  overcome  the  presumptive  appropriateness  of  a  single 
location  unit;  the  exceptional  circumstances  provision  will  be  of  little  or  no  avail. 
Furthermore,  the  Board  will  be  open  to  charges  that  it  has  contrived  to  make  its 
"reinvention"  of  the  law  more  difficult  for  its  successors  to  correct  by  employing  rulemaking 
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rather  than  the  adjudicatory  process.    The  integrity  of  the  Board  requires  that  its  members 
take  care  to  avoid  such  allegations. 

NACDS  urges  the  Board  to  withdraw  the  NPR. 

Respectfully  submitted, 
Jackson,  Lewis,  Schnitzler  &  Krupman 


RSK/mw 


Ro^r  S.  Kaplan 
L.  Sussman 
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Bnittd  States  Senate 


COHM.TT«  ON  FINANCE  IClllUUl     ,79lUllib     ^l|li^lF  P«OV,D£NCE  OFf.Ct 

WASHINGTON.  DC  20510-3902 


JOINT  COMMITTEE  uu*e,^„u,-.Tr.iu    r,/- ,«.:,„   ■«,«,  .0  OORRANCE  STREET 

ON  TAXATION 


SENAH  AKMS  CONTKOl 

"  February  21,  1996         .~.-...,^ 

TOLL  FREE  NUMBER 
IN  RHODE  ISLAND 

i-aao-M2-5iaa 

INTERNET  ADORE SS: 

The  Honorable  Jim  Talent  M«,o..cMi«.»ch«« »« 

1022  Longworth  Building 
Washington,  D.C.   20515 

Dear  Mr.  Talent: 

Enclosed  please  find  a  letter  from  my  constituent,  Mr. 
William  N.  Janikies,  of  Cranston,  RI .   Mr.  Janikies  is  concerned 
about  the  National  Labor  Relations  Board's  proposed  rule  relating 
to  single  location  bargaining. 

I  understand  that  the  Paperwork  and  Regulation  Subcommittee 
of  the  Small  Business  Committee  will  conduct  hearings  on  this 
matter  next  month.  *If  you  would  like  to  contact  Mr.  Janikies,  he 
may  be  reached  at  the  Jan  Companies,  3  5  Sockanosset  Cross  Road, 
P.O.  Box  8819,  Cranston,  RI,  02920;  telephone:  401-946-4000. 


I  hope  this  information  is  helpful  to  you. 
Sincerely, 


JHC:pr 
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The  Jan  Companies         ^g 


35  Sockanosset  Cross  Road 

PO.  Box  8819 

Cranston.  Rhode  Island  02920-0819 

Telephone  (401)  946-4000 

Fax  (401)  946-4392 


January  4,  1996 


Mr.  William  B.  Gould,  IV 
Office  of  the  Secretary 
National  Labor  Relations  Board 
1099  14th  Street,  N.W. 
Room  11600 
Washington,  D.C.  20570 

RE:  NLRB  Proposed  Rule,  59  Federal  Register  50146  (September  28,1995) 

Dear  Mr.  Gould: 

As  a  Burger  Ring,  East  Side  Mario's  and  Kenny  Rogers  Roasters 
franchisee,  I  am  writing  to  oppose  the  National  Labor  Relations 
Board's  (NLRB)  intent  to  impose  a  rule  on  the  appropriateness  of 
single  location  bargaining  units.   This  rule  could  result  in  a 
different  union  and  a  separate  labor  contract  at  each  one  of  my 
restaurants  if  any  of  my  restaurants  locations  have  at  least  15 
employees,  is  located  more  than  one  mile  from  any  of  my  other 
restaurant  locations,  and  if  there  is  one  supervisor  at  the 
restaurant. 

I  am  concerned  that  this  rule  would  be  divisive  for  my  business 
undermining  the  management  structure  and  control  I  have  over  all 
of  my  restaurants.   If  you  adopt  the  rule,  it  will  force  ms  to  run 
my  restaurants  as  totil  eeparato  entities  rather  than  as  a 
collection  of  businesses.   Furthermore,  the  new  rule  only  permits 
a  hearing  under  "extraordinary  circumstances". 

I  recommend  that  a  series  of  hearings  be  held  to  permit  members  of 
the  impacted  industries,  such  as  restaurant  franchises,  to  provide 
input  regarding  this  rule  and  to  outline  the  reasons  why  the  rule 
is  punitive  to  business.   The  rule  is  egregious  and  it  gives 
unions  an  unfair  advantage  over  business.   The  NLRB  should 
thoroughly  examine  this  proposed  rule  since  it  is  one  of  the  most 
drastic  changes  to  federal  labor  law  in  the  last  sixty  years.   I 
urge  you  to  proceed  cautiously  since  the  employees  that  the  NLRB 
Ij  jt^i.^o^ijJ  i.w  u^'  nuL.^.t^ti<j  ouu  i.ui:  way  enu  up  oeing  viccuns 
instead  if  the  rule  is  implemented  as  proposed. 
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Sincerely, 


William  IK  Janikiea 
Chief  Operating  Officer 


Rhode  Island 

Massachusetts 

U.S.  House  of  Representatives 

Rhode  Island 
Massachusetts 
U.S.  Senate 


WNJ:at 
1971t 


185 


UPCUtf 


Legal  Department 
(202)  466-1520 
FAX  (202)  728-1803 


March  11,  1996 


The  Honorable  James  Talent 

Chairman,  Subcommittee  on  Regulation  and  Paperwork 

of  the  Committee  on  Small  Business 
U.S.  House  of  Representatives 
B-363  C  Rayburn  House  Office  Building 
Washington,  DC  20515 

RE:  Subcommittee's  March  7,  1996  Hearing  Regarding  NLRB's 
Proposed  Single-Location  Bargaining  Unit  Rule 

Dear  Chairman  Talent: 

At  last  Thursday's  hearing  regarding  the  above-referenced 
matter,  you  requested  information  to  support  my  assertion  that  the 
proposed  rule  would  not  apply  in  approximately  one  third  of  the 
cases,  because  of  its  requirement  that  at  least  15  employees  must 
be  employed  at  the  location  where  a  bargaining  unit  is  requested. 
Unfortunately,  I  was  unable  to  provide  the  information  before  the 
hearing  abruptly  ended  at  2:00  p.m. 

The  information  I  was  referring  to  is  contained  in  the 
explanatory  materials  accompanying  the  NLRB's  proposed  rule  that 
was  printed  in  the  September  28,  1995  edition  of  the  Federal 
Register.  (60  F.R.  50146,  at  p.  50156)  Those  materials  contain 
the  following  discussion  regarding  statistics  from  the  NLRB's 
annual  reports: 

Those  reports  contain  a  table  analyzing  the  size  of  units 
in  RM  and  RC  representation  elections  for  closed  cases  in 
each  fiscal  year.  The  statistics  are  not  broken  down  for 
single  location  elections,  however.  The  tables  specify 
the  number  and  relative  percentage  of  all  Board  elections 
based  on  the  sizes  of  the  units  the  eligible  employees 
voted  in.  The  size  of  the  various  categories  of  units 
begins  "Under  10"  and  increases  in  increments  of  10.  The 
Board  does  not  maintain  statistics  for  any  smaller  units. 
For  fiscal  year  1992,  22.6%  of  all  elections  occurred  in 
units  of  fewer  than  10  employees;  and  20.8%  of  elections 
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occurred  in  units  of  10  to  19  employees.  Thus,  43.4%  of 
all  elections  in  fiscal  year  1992  were  in  units  of  19  or 
fewer  eligible  voters.  57  Ann.  Rep.  Appendices,  Table  17 
(RC  and  RM  Elections).  For  1993,  19.6%  of  the  elections 
were  in  units  of  10  or  fewer  eligible  voters;  20.5%  were 
in  units  of  10  to  19  eligible  voters.  58  Ann.  Rep., 
Appendices,  Table  17.  For  fiscal  year  1994,  the  Board's 
preliminary  statistics  indicate  that  19.7%  of  the 
elections  were  in  units  of  10  or  fewer  employees,  and 
19.5%  were  in  units  of  10  to  19  employees. 

My  assertion  was  based  on  the  above-summarized  statistics.  I  would 
greatly  appreciate  your  making  this  letter  part  of  the  hearing 
record. 

Once  again,  on  behalf  of  the  AFL-CIO,  thank  you  for  the 
opportunity  to  testify  before  the  Subcommittee. 


Very  truly  yours. 


J 


Peter  J.  Forti 

Assistant  General. Counsel 


cc:  Honorable  Nydia  Velazquez 
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